This document was supplied for free educational purposes.
Unless it is in the public domain, it may not be sold for profit
or hosted on a webserver without the permission of the
copyright holder.

If you find it of help to you and would like to support the
ministry of Theology on the Web, please consider using the
links below:

https://www.buymeacoffee.com/theology

I. PATREON https://patreon.com/theologyontheweb

PayPal https://paypal.me/robbradshaw

A table of contents for the London Quarterly Review can be found
here:

https://biblicalstudies.org.uk/articles london-quarterly-and-
holborn-review 01.php



https://www.buymeacoffee.com/theology
https://patreon.com/theologyontheweb
https://paypal.me/robbradshaw
https://paypal.me/robbradshaw
https://biblicalstudies.org.uk/articles_london-quarterly-and-holborn-review_01.php
https://biblicalstudies.org.uk/articles_london-quarterly-and-holborn-review_01.php
https://www.buymeacoffee.com/theology
https://patreon.com/theologyontheweb

THE

LONDON QUARTERLY REVIEW.

APRIL, 1873.

Anr. I.—1. The Institutes of Law : a Treatise of the Prin-
ciples of Jurisprudence as Determined by Nature. By
James Lormver, Professor of Public Law, and of the
Law of Nature and Nations, Edinburgh University.
Edinburgh : T. and T, Clark. 1872.

2. A Systematic View of the Science of Jurisprudence. By
SEELpoN Awmos, M.A., Professor of Jurisprudence,
University College, London, &c. London: Longmans
and Co. 1872.

8. Elements of Law, Considered with Reference to Princi-
ples of General Jurisprudence. By WrLiav Marxwy,
M.A., Judge of the High Court of Judicature at
Calcutta. Oxford: at the Clarendon Press. 1871.

4. Reasons for the Study of Jurisprudence as a Science. Bx
Jaues LoniMer, Professor, &c. Edinburgh. 1868.

5. Elements of Jurisprudence. ByC.J. Fosrer, M.A., LL.D.,
Professor of Jurisprudence, University College, Lon-
don. London. 1853.

6. Considerations on Law. 1871.

Tae Science of Jurisprudence may be said to be in an
interesting if not a satisfactory condition among us at the

gent time. It is notorious that its study as a science was.
ormerly almost wholly neglected in England. This has fre-
quently been admitted and deplored by distingnished English:
writers, and the fact has often been brought against us as a
reproach by foreign jurists. ‘ For several generations,”
eays Professor Lorimer, ‘‘ we have abandoned all promising
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2 Schools of Jurisprudence.

attempts at the cultivation of the philosophy of law.” ‘In
England,” declares Mr. Best, a learned and able legal writer,
‘“ the neglect of the study of jurisprudence is notorious, and,
indeed, is gloried in. That law as & science either has no
existence, or, if it has, is wholly beneath the notice of the
(soi-disant) practical man, and should be relegated to the
region of dreamers and visionaries, has long been the
favourite axiom of the legal profession in this country.”®
Another eminent legal authority, Dr. Herbert Broom, dounbts
whether it can be said that jurisprudence is regarded as a
science in England. And the French jurist, Lerminier, is
represented as saying, ‘ As regards the science of law, pro-
perly so called, England sleeps on for ever.” It is, however,
gratifying to believe that these remarks are no longer true in
all their force, but that a notable change is rapidly taking
plece in English thought on this subject. Indeed, many
years ago, indicalions of such a change were not wanting,
and, within a comparatively short period, the altered condi-
tion of juridical science in this country has become very
decided.

While we were * sleeping on" during the latter part of the
eighteenth century and the early portion of the present,
sclentific jurisprudence was cultivated in several Conti-
nental countries, and especially in Germany, with laudable
diligence and eminent success. Despite our isolation in pur-
suits of this nature, the speculations of Continental jurists
began, some forty years ago, to make themselves felt here;
and, emong the first to make us acquainted with the results
of their labours, must be ranked the late Mr. John Austin,
whose Province of Jurisprudence Determined appeared in
1832, The doctrines unfolded in this very able work were
largely the product of two agencies,—the speculations of
Bentham, and, more particularly, the researches of the
German historical school, which had been established by the
labours of Hugo and Savigny. Every competent judge will
admit that Austin’s writings have exercised a mnrked influ-
ence on English juridical inquiries during the last forty years.
They have contributed directly to awaken in England an
interest in the science of jurisprudence, and have thus
materially helped to bring about the revolation in English
thought to which we are referring. That more scientific
views respecting its nature are now gaining ground

® On the Study of Jurisprudence. By W. M. Best, M.A., barrister, &c.
¢ Social Science Transactions.” 1862



Laiw as a Science. 3

in this country, is evident from & variety of circam-
gtances. 1. It is seen in the way in which jurisprudence
is now usually explained or described by writers of ability.
It is admitted by sach men that a science of law exists, and
that law deserves to be studied in a scientific way. 2. The
revived and earnest study of Roman law in recent years is
another evidence of the new spirit in which jurisprudence
is cultivated. 8. The increased attention given to the
study of law in several of our universities, in the Inns of
Court, and in some colleges, is & clear proof of a greater
interest in the pursuit of law as & science. 4. The zealous
efforts put forth of late by influential men in the profes-
sion in favour of improved legal education, show the ex-
istence among that body of a conviction that jurisprudence
should be more systematically cultivated. 5. The active
measures taken in our time to promote law reform, both as
regards its substance and its form, all proceed on the
assumption that law may be advantageously treated as a
science. 6. Lastly, nothing more conclusively proves that
& change has come over our mode of looking at juris-

rudence than the character of the literatare on the subject.

ormerly, we had properly no literature on the scientific
principles of jurisprudence; but within the last few years
many works of power on the subject have appeared in our
language.

If the progress already made is mot all that could be
desired, it is still full of promise. The educated mind of
England is awakening to the necessity of pursuing juridical
inquiries in & scientific spirit; and, if nothing very great has
yet been achieved, it is satisfactory to know that the question
18 engaging the best attention of men of learning and ability.
What has been attempted can only be regarded as the begin-
ning, but we venture to think it is a beginning that may be
taken as an assurance that, from this time forward, England
will not again ‘“sleep” in reference to the scientific culti-
vation of jurisprundence. We must, however, be willing to
benefit by the labours of foreign jurists. Judge Story ob-
served, respecting America,—* There is no country on earth
which has more to gain than ours by the thorough study of
foreign jurisprudence.” May we not, with equal propriety,
say there is no country on earth that has more need of u
thorough mastery of the science of law than England, and
none that would gain more from the practical application of
such knowledge to the improvement of its laws? Then the
subject is every way worthy the attention of our countrymen.

B2



4 Schools of Jurisprudence.

It is & noble study. * The science of law,” says Warnkenig,
“is at the same time one of the most useful and the most
noble departments of knowledge that can engage the human
mind.” Without any disposition to magnify its importance,
or overrate its ntility, we think we may safely affirm that the
progress of the junisprudence of every people is closely con-
neoted with the progress of their civilisation. There cannot be
& greater mistake than to suppose that the culiivation of this
science is & matter which only concerns lawyers. It imme-
dintely affects every class of the community. It ought to
interest every intelligent citizen, because the laws of a State
directly bear upon the well-being and prosperity, the liberty
and security, of every member of the community. As the
laws of & nation determine the legal rights and duties of a
citizen, it must be obvious they, in this way, constantly
impede or expedite his daily conduct in the ordinary affairs
of life, and they consequently hinder or facilitate every effort
for the social improvement of the community at large. It
would certainly be idle to seek to establish this proposition
by lengthy argumentation. All thinking persons must know
that the laws of a nation determine the civil relations that
exist among its constituents; and, as such, they are, or
should be, the embodiment of that people’s notions of what
is just and right in these relationships.

Now, if all are directly affected by laws, and, consequently,
concerned that these should be wise and just, all should be
equally interested in the means for attaining this end, in the

rooesses which are needful to secure wise and just laws, and
in the investigation of those principles on which the wisdom
and justice of laws depend. If this reasoning be sound, it
follows that the public have an abiding interest in the sys-
tematic cultivation of jurisprudence, or in the elucidation of
those scientific principles which ought to determine the cha-
racter of all law. Further, if the public are so immediately
interested in the character of the laws under which they live,
it must concern every intelligent citizen to obtain clear views
a8 to the nature of this science. It should, then, we hold,
be generally known what jurisprudence is:—what is meant
by the term ; what is the subject-matter of the science, and
what is its object. And, these inquiries being dealt with,
farther questions will present themselves, such as,—what are
the ultimate principles or grounds of the science ? on what
primordial facts does it rest ? If, as Dr. Whewell says, facts
and ideas are both essential to the formation of scientific
truth, we are concerned to know what are the facts, and what
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the ideas requisite for the building up of the science of law.
Or, again, if, a8 Professor Ferrier holds, philosophis truth
consists of two elements, the necessary or universal, and the
particular or contingent, we ought to be able to say what are
the aniversal and what the particular eloements in the traths
of jurisprudence. 1f we look into the history of this branch
of knowledge, and try to ascertain how these questions have
been dealt with by its greatest cultivators, we shall find that
different answers have been given to the queries just pro-

unded. An examination of what has been advanced will
ead us to see that the different modes of treating these
points bave given rise to different theories as to the nature
and foundation of law, and thus to the different schools or
sects of jurisprudence. We shall, in this way, be brought to
the grounds of divergence, and to a knowledge of the founda-
tion on which different philosophers rest their doctrines :—in
other words, to & knowledge of the distinctive principles of
the different classes of thinkers.

Before proceeding to answer the question, What is juris-
prudence ? it will materially help us to & mastery of the
subject if we inquire to what generio sphere of thought
or field of knowledge jurisprndence belongs. Is it a phy-
sical science? Does it belong to intellectual philosophy or
psychology ? Is it a branch of economical, theological, or
ethical speculation? Happily, on this point, the history of
jurisprudence presents little difference of opinion. With a
fow exceptions, it has been held, in all sies, that juris-
prudence is a branch of ethical science. It is generally
admitted that its inquiries properly belong to morals in the
larzest sense of that term. In our own country there would
seem to be one class of thinkers that dissent from this doe-
trine, and it may be important to note what great thinkers
have said upon it. We affirm that jurisprudence belongs to
ethies, because law has to deal with the relations that exist
between men in society, and with conduct springing out of
such relations; with human actions, their origin, qualities,
and effects, and with their rightness or wrongness; with
actions as just or unjust, as honest or frandulent; with
motives and intentions, as these are embodied in acts ; with
offences, injuries, wrongs, crimes, and punishments. Can
it be needful to show that all- questions raised on these
matters are necessarily ethical in their nature ? In dealing
with problems about any of these, we must inevitably appeal
for their settlement to man’s moral nature, to the primary
instincts or sentiments of his moral being, or, in other words,
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to his moral consciousness. All the fundamental concep-
tions connected with law are essentially moral notiops, and
the philosophy of law must ultimately run up into ethical
inquiry. I is not sail that the science of jurisprudence
nnd the science of ethics are identical : nothing of the kind.
There is & clear distinction between them. Bat it is affirmed
that jurisprudence is a branch or part of ethical science.
The whole history of speculation about law confirms this
view. Both in ancient and modern times, many distin-
guished philosophers have confounded jurisprudence and
ethics, or have failed to draw any distinetion between them.
It is well known that Plato treated politics, law, and morals,
as one subject. In Aristotle’s writings we find faint indica-
tions of a distinction, while in those of Cicero there is &
clearer perception of the difference. The distinction is
sometimes either directly asserted or implied in the Roman
classical jurists, but it is also frequently lost sight of in their
discussions. In his able book on the science of law, Mr. Reddie
contends that ‘‘a great deal of confusion, of vagueness and
obscurity of thought and expression, have arisen among
jurists from not distinguishing, at the outset, ethics or morals
from compulsory human law, and from confounding both
under one general and common appellation.”™ Mr. Reddie
illustrates the importance of his remark by referring to
instances of this confusion in the speculations of Grotius,
Puffendorf, Leibnitz, Wolf, Burlamaqui, and others. The
ablest modern philosophers, while they insist on a marked
distinction between the province of jurisprudence and that of
ethics, maintain that the two sciences are closely connected,
and especially that jurisprudence forms a branch of the
wider field covered by the moral sciences. It is important to
see what has been said on this point, because, in our day, we
have writers, on one hand, who attempt to separate law from
ethics, and, on the other hand, we have philosophers who
entirely confound them. We say that while law 1s distinet
from ethics, it should ground itself in morals. Kant ex-
presges this thought in various ways in his Metaphysical Ele-
wments of Jurisprudence. Ethics, he says, take cognisance
of internal states of mind and regulate internal acts, while
law only takes cognisance of the outward act; but then “ all
law whatever rests on the conscionsness of obligation under
the moral law itself.” (P. 180.) Sir James Mackintosh

* Inquiries, Elementary and Historical, in the Science of Law., By John
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observes :—** Ethies relate to those virtuous dispositions of the
mind from which right conduct flows : jurisprudence relates to
those outward acts of the man which are directly injurious to
his fellow-men. Jurisprudence is confined to the virtue of
justice; ethics extend to all moral qualities.”® Mr. Reddie
examines this point at some length in the third chapter of
his work, and reaches conclusions almost identical with those
of Mackintosh :—* Law is merely a branch of ethics, and
deals only with the virtue of justice ; but this ultimate moral
principle of justice is the foundation of positive law and
judicial coercion.”t Dr.C. J. Foster declares that ** We can-
not erect jurisprudence into a science, unless moral philosophy
afford us some certain foundation on which to rest it ;" and

in he sets forth the relation of the two sciences thus:—
 Now the duty which morals and jarisprudence respectively
have to discharge, I take to be simply this,—to furnish a
rule of action, voluntary in the one case, and compulsory in
the other, which so commends itself to the mind of the
person subject to it, as to assure the assent of his conscious-
ness.”} Mr. J. G. Phillimore says,—‘‘ The centres of law
and morality are the same, but the circumference of the latter
includes the former.”§ In his treatise on jurisprudence, Mr.
C. S. M. Phillipps explains the matter in A manner very
similar to that of Mackintosh, Reddie, and Foster. Having
defined jurisprudence and morality, he observes,—* It is
manifest from these definitions that the science of morality
comprises that of jurisprudence,”|| In the second volume of
Mr. Shadworth Hodgson's 1'keory of Practice, there is a
section on ‘‘ The Relation of Ethics and Law,” in which this
point is admirably elucidated. The views propounded by
Mr. Hodgson are substantially the same as those of the
writers just quoted. *‘‘ The domain of law is more re-
stricted than that of ethics; law deals with overt acts;
ethics with both inward feelings and overt acts; every
political law has the moral law for its basis.” In his
Studies on Roman Law, Lord Mackenzie says,—** The province
of morals is evidently much wider than that of jurisprudence,
which treats only of those duties which can be enforced by
external law.” ¥ In explaining the relation of jurisprudence
fo ethics, Professor Amos seems to hold the same general
doctrine, though it is less distinctly expressed. In the
chapter in Professor Lorimer’s Institutes,—* Of the Relation

* Memoirs, Vol. 11. p, 367. t P.oo. t Llements, Jip b, 42,
§ I aral Lecture on Jurisprudence, delivered in the Hall of the Middle
Temple, Hi Term, 1851, ! P 5. g P 55
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between Jurisprudence and Ethics,” the anthor states and
illustrates views slightly different from those enunciated above.
He concludes,—** The relation in which jurisprudence stands
to ethics is thus a subordinate one, the relation of species to
genus.” Even Mr. Austin regards ethics and law as closely
related ; indeed, as * inseparably connected perts of a vast
organic whole ;" but he does not explain the precise nature
of this connection. It must be stated that Fichte does not
base law on ethical principles.* By & very abstract process
of metaphysical reasoning, Fichte deduced our conception of
law frcm a ground which, though independent of ethics, is
perfecily consistent with moral principles. We thus see that
Jurisprudence is regarded by its ablest cultivatorsas a branch
of moral science, and that law, in its ultimate grounds, rests
upon morals. Hence we conclude that all the vital questions
raised in jurisprudence must be reasoned and finally settled
on moral grounds. It is assumed, therefore, in these inquiries,
that the very conception of law, as applied to determine the
relationships of men in society, is a moral conception, and
may be analysed into simpler moral notions.

Jurisprudence, we have seen, is a science, and it is regarded
as forming one branch of moral science. But what is juris-
prudence? What is the meaning of the term ? Professor
Amos favours us with a criticism on * the extremely loose way
in which the term jurisprudence is commonly employed ; *
and well he may remark on this point. For everyone at all
conversant with legal literature will know that the word
jurisprudence is employed by writers in this department of
inquiry in different senses. Nothing can be more puzeling
to the student of law, when he first enters upon these pur-
suite, than the various ways in which the term is applied.
Professor Amos observes :—

¢ The term * jurisprudence,’ in the present state of English scientific
terminology, suggests, even to the professional lawyer, ideas posscesing
every degree of laxity and iudeterminateness. To some the term
¢ jurisprudence ’ conveys no more precise meaning than what may be
described ns ‘everything that has to do with the law of a nation, or
(perhaps) any other, if there be auy other, kind of law.” To others,
the term means the * philosophy of positive law ;' an expression con-
secrated indeed by Mr. Austin, but which throws the inquirer back on
the true import of the term ¢ philosophy,’ and so into one of the most
intricate and hopeless questions of nomenclature that has ever divided
the world of thinkers into an indefinite number of mutually repulsive
atoms, To others, again, the term °jurisprudenco’ means nothing

® Science of Rights, Book L. Sect. iv.
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more than the process of comparing at leisure the positive law of dif-
ferent countries, without having any distinet purpose in institating
the comparison. Or, again, the term seems to be almost synonymous
with * legislation,’ and to meun the process of discovering tho best laws
to make, and aleo the best way of publishing them in formnal language
80 us to secure them most effeclually againet all chances of erroneous
interpretation. Lastly, the term *jurisprudence’ mecans, for many
serious minds, the intellectual process of ascertaining the place that
the phenomenon of law holds in the constitution of human society and
in the development of the human race.”—(Pp. 507, 508.)

This is by no means a complete enumeration of the senses
in which the word has been employed. It is remarkable that
Professor Amos should have omitted to notice the sense in
which jurisprudence has been employed more extensively
thon any other,—that of denoting inquiries into what we
know of natural law, or of law, as such, and as based on moral
principles. In exhibiting the relation of jurispradence to
ethics, some indications have been furnished of the general
notions expressed by the word, but let us now inquire,
more particularly, how the term has been applied by jurists
and philosophers. The term comes to us from Roman law.
In the Latin language, jurisprudentia, as its etymological for-
mation shows, simply mesns *‘ knowledge of law.” The
Romans, however, evidently meant by it the science of law,
or law in its sonrce and principles. The most authoritative
explanation of its meaning is that which is given in the re-
markable passage which opens the Institutes of Justinian:—
* Jurisprudentia est dicinarum atque humanarwm rerum noti-
tia, justi atque injusti scientie,” which is thus rendered by
Mr. Sandars and other translators :—* Jurisprudence is the
knowledge of things divine and human; the science of the
just and the unjust.” It should be remembered that this is
not the langnage of Tribonian, the compiler of the Institutes,
bat of Ulpian, one of the most eminent of the classical
jurists. To us the meaning of the writer seems simple and
clear; Ulpien asserts, and he designed to assert, that ** juris-
prudentia ™ is concerned with inquiries about justice—about
abstract justice as the foundation of law, or about what is
just in law. We know that certain English disciples of the
analytioo-historical school demur to this interpretation, and,
indeed, ridicale the passage; but is not this the plain, natural
siruification of the language? Mr. Sandars’ comment on
this section of the ustitutes is very good. e says: *‘ Juris-
prudentia is the knowledge of what 18 jus, and jus, according
to the theory of the law of nature, laid down what was com-
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manded by right reason, this right reason being common to
nature, or, as the Romans more often said, to the gods and
to man.”* Mr. Cumin's comment is equally.just :—* Law is
the science of the just and the unjust; the body of rules
which enables a mau in everything, whether human or divine,
to distinguish the lawful from the unlawful.”t We think,
however, that the comment of the French jurist, Orfolan,
brings out the meaning of the Roman juriet in the most com-
plete and satisfactory manner. He insists that it is the
business of jurisprudence to determine what is just and what is
unjust in the broadest application of these terms; and his re-
mark, distinguishing the precise force of the two words notitia,
simple knowledge, and scientia, science, strikingly illustrates
the importance of taking Justinian's last sentence in its
widest application.{ It would be easy to show that this con-
ception of the nature and object of jurisprudence subsisted
throungh the Middle Ages, reappearing in Europe on the,
revival of learning, and the renewed cultivation of jurispru-
dence by Grotius and other great jurists. It is unnecessary,
however, to quote authorities to this effect. Coming to
modern writers, Kant says: * By the science of law i3 meant
the systematic knowledge of the principles of the law of
nature (from which positive law takes its rise), which is for
ever the same, and carries its sure and unerring obligation
over all nations and throughout all nations.”§ *‘Jurispru-
dence, properly so called, is the science of the relations which
exist between men as united in society,” according to Warn-
kenig. Mackintosh declares : * The first principles of juris-
prudence are the simple maxims of reason, of which the
observance is immediately discovered by experience to be
essential to the security of man’s rights, and which pervade
the laws of all countries.”|| In his Deontology, Bentham
observes : ‘‘Jurisprudence is the science by which law is

® Institutes of Justinian, p. 78. + Manual of Civil Law, p. 31.

} La détinision dunnée icl de la jurisprudence, et qui appartient a I'ére phi-
losophique des jurisconsultes romains, paralt su premier coup d'@il assex
ambitieuse : dirinarum afyue humanarum rerum nolitia, la connaissance des
choses divines et humaines ! mais il faut ne point adparer cette premiére partio
de la seconde, justi atque injusti scientia, et traduire ainsi : ls jurisprudence est
Ia i des ch divines et humaines pour savoir y déterminer lo
juste et l'injuste. En effet, les objeta auzquels o’applique la jurisprudence
sont les choses divines et humaines ; le but pour lequel elle 8’y applique est,
y déterminer le juste et l'injuste. il fant donc commencer par connaitre ces
choses. Cette explication paraltra encore plus exacte si I’on pése bien la valear
de ces mota notitia, simple connaissance, et scientia, science.— L.plication His-
torique des Institutes de I' Emperenr Justiniea, Tome 1. p. 138,

§ Mretaphysics of Lthics, p. 177. I Worls, p. 150.
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applied to the produoction of felicity.”*® His disciple, Mr.
James Mill, says: * The object and end of the science, which
is dietingnished by the name of jurisprudence, is the protec-
tion of rights;"”t and by rights, Mr. Mill means legal rights,
or rights created by law. Dr. Foster remarks that ** a perfect
system of jurisprudence is one which provides adequately for
the protection of all the rights of natare; ™ and again, *the
subject-matter of jurisprudence is natural law, or that course
of human conduct which is morally enforcible by public
authority.”$ Mr. W. M. Best thus explains the subject :—
** By general or natural jurispradence, I mean those principles
of law which are established jure naturali, and exist every-
where, unless so far as they are modified by municipal law,
or custom, to meet the exigence of place or circumstance.
These principles are learned by the attentive study of human
nature, of the rules of morality and general policy, of history
and the laws of different countries.”§ After quoting Ulpian's
definition, Lord Mackenzie says that, * according to modern
notions, jurisprudence is the science of positive law—that is,
law established in an independent political community by the
aathority of its supreme government.” This is substantially
Mr. Austin’s definition. %n numerous passages of his work,
he tells us that *‘the science of jurispradence, or simply
jurisprudence, is concerned with positive laws, or with laws
strictly so called, as considered without regard to their good-
ness or badness.”| This definition may be taken as that of
Mr. Austin’s followers; of Mr. Poste, when he says, ‘‘ Juris-
prulence treats exclusively of positive law,” and of Mr.
Markby in his Elements of Law. The views of the
German jurists, Hugo, Thibaut, and Savigny, do not
cssentially differ from those of Austin and his followers. Of
a different school is Mr. Phillipps, who uses jurisprudence to
signify ** the science which teaches us to analyse and classify
the rules of justice;” and he adds that, in so defining it,
“1 mean distinctly to exclude the idea that jurisprudence
teaches us, or can possibly teach us, what the rules of justice
are. Justice itself is an instinct and not a science.” The
design of Professor Lorimer’s Institutes is to show that the
principles of jurisprudence are based on nataral law; still,
he formally states that *‘ the ultimate object of jurisprudence
is the attainment of human perfection,” bat * the proximate

* Vol L. p. 28,
t “Treatise on Jurisprudence,’’ in the Supplement to Eacyclopedia Britan-

) p
wiva, p. 143, 3 Elements, pp. 111, 138. 5 Pp.97,98. = | Pp. 177,178
® Jurisprudence, pp. 1, 2.
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object of jurisprudence, the object which it seeks as a sepa-
rate science, is liberty.”® Professor Amos informs us that
he has taken ‘‘ almost an excessive amount of care to fix with
precision the true import of the phrase, *Science of Juris-
prudence.’” His formal definition is repeated several times
1n his work, and runs thus :—

 The science of jurisprudence deals with the facts brought to light
through the operation upon the fact of law (considered as sach, and
neither as good nor bad) of all other facts whatsoever, including smong
these other facts the facts resulting in the creation, and expreesing the
historical and logical vicissitudes of law itself.”—(P. 18.)

This is certainly not a very simple or clear definition. Is
law itself—eitber positive or natural law—the subject-matter
of the science, or only ‘‘the facts resulting in its creation,”
whatever these may be ?

On these explanations and definitions we must offer a
few remarks. 1. The explanations here given of juris-
prudence render it obvious that eminent writers on the sub-
Joct have used the term in somewhat different senses. 2. It
will be seen that some of these writers speak of the subject-
madtter of the science, as Kant, Foster, Phillipps, Mackintosh,
Best, and Austin, although they do not agree as to what that
subject-matter is ; while others appear o aim at o deacription
of the object, or end, of the science, which they variously
represent as ** felicity,” *‘ liberty,” * the protection of rights,”
&c. 8. Some of these definitions are certainly vague and com-
prehensive enough, and seem to attribute to jurisprudence
a wide and indeterminate field of inquiry. For it may be
said that almost every science is designed to be *‘ applied to
the production of felicity.” This end is surely not peculiar
to jurisprudence. Again, many other branches of knowledge
also aim to secure *liberty.” The attainment of these
objects is not the exclusive business of jurisprudence, and
hence these definitions tell us nothing respecting the special
nature of this science. Then, there are vast numbers of
* facts brought to light through the operation upon the fact
of law of all other facts whatsoever” that are dealt with by
other sciences, and that form the appropriate phenomena of
other departments of thought: Professor Amos’ definition
does not say what the eppropriate or special facts of the
science are. Should not the definition of a science either
mention the peculiar facts with which it deals, or specify the
peculiar way in which it deals with them ? The explanation

* P.279.
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of Professor Amos does neither. The Professor expressly
calls his account a *‘ definition.” What would he consider
the genus, and what the differentia, in this definition? 4.
These explanations are so variously worded that, at first
gight, many of them might seem to have no relation to a
common subject. On comparing them it will, however, be
found that a real affinity exists among a considerable number.
For instance, when Ulpian speaks of the * science of the just
and the unjust,” Phillipps of * analysing and classifying the
rules of justice,” Kant of the * knowledge of the principles of
the law of nature,” Best of *‘the principles of law which are
established jure naturali,” Mackintosh of ‘‘the maxims of
reason,” Foster of ‘ natural law, and the protection of the
rights of natare,” and Lorimer of ‘ natural law,” a little
reflection will suffice to show that these writers all mean the
same thing, or nearly so. Again, the explanation of Austin
and those of his way of thinking are substantinlly the same.
There is, then, more sabstantial agreement among these
definitions than might be suspected on & first perusal. &.
Indeed, we submit that, so far as their import is clear and
definite, these definitions may all be arranged in two
classes:—those that make jurisprudence deal with the founda-
tion or the universal element in law, or base it on natural
justice ; and those that say its only business is to deal with
the classification and features of the positive, existing laws
in a commaunity, without considering their character as good
or bad, or without taking account of the moral principles on
which law rests. 6. To the first class belong Ulpian, Kant,
Mackintosh, Foster, Best, Philli ps, Lorimer, and a host of
English jurists of the past and present time: and to the
second class belong Bentham, Austin, with their disciples,
and their great English leader, Hobbes. The second class
say that jurisprudence is simply concerned with law as it s,
and not as it ought to be. This view is reiterated in every
form of language by Mr. Austin in his great work, and it is
expressly endorsed by Mr. Markby,® and by another able fol-
lower, Mr. Poste.t It is scarcely necessary to say that the
first class of writers teach a wholly different doctrine respect-
ing the nature and objects of jurisprudence.

urispradence is a science. - It is a part of ethical science,
or it is a science founded on moral principles. It is explained
a8 & science which furnishes an exposition of the nature of
law-—of natural law a8 well as of positive law. The next

¢ Elements, pp. 5, 6. t Elements of Gaivs, pp. 8, &
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step in our inquiry, then, is this—What is law ? what is its
essential nature, its foundstion, and ultimate principles ?
Whence does law derive its authority, sanction, or binding
force ? To these questions different answers have been given
by eminent thinkers, and it is in the modes of dealing with
these problems, and in the answers given, that we find those
theories which have originated the different schools of juris-
prudence. Here it may be asked, first, are these proper
questions to raise, or is this & consideration necessary to the
establishment of the science ? and, secondly, by what prin-
ciples can they be elucidated and decided ? Now, if juris-
pradence be a science, it should investigate the principles on
which it rests: it should ascend to the beginnings, and
deduce from these that body of trath which constitates the
science. Is not science systematic truth? In becoming
systematic, every inquiry necessarily runs up into philosophy,
and cannot establish itself as a science without this. As
Ferrier observes, philosophy is reasoned truth,—reasoned oat
from the very beginnings, and through its combination of
the universal and particular elements which constitate it.
Now, is there anything wniversal or permanent in our con-
ception of law? If so, must there not be what Whewell
would denominate the fundamental ideas of the science,—
those operations of reason which colligate and interpret the
particular elements or facts that are exhibited in the laws of
any community? In reference to the second question, it has
been already shown that problems raised about the origin
and nature of law must be settled by the appeal of reason
to ethical facts and principles. Further, here, as Cousin
shows it is in philosophy, we are not at liberty to entertain
such questions or not at our pleasure: we are bound to deal
with them. They inevitably present themselves in human
consciousness, and demand solution. We are thus landed
in theoretical morals, and we feel the propriety of Dr. Foster’s
remark that ¢ we cannot erect jurisprudence into a science,
_unless moral philosophy affords some certain foundation
upon which to rest it.” Let us, then, turn to moral philo-
sophy for this foundation.*

ver since the dawn of speculation on ethical subjects in
Greece, in the time of Bocrates, moral philosophy has been
dealing with these questions, and it is in following the stream

* It is all important now, when jurisprudence is cultivated as a science,
that we should clearly ascertain on what it rests. Professor Foster has well
said :—* Now that law is at length assuming among us the rank of & acicuce,
tlLe principles upon which it is to be founded ought to be well settled.”
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of thought in the history of thase efforts that we ghall best
understand the origin of our modern schools of jurispradence.
In reference to the nature and foundation of law, two leading
theories have existed from the time of Socrates. The main
problem in this discussion may be thus stated :—Is there such
& thing as natural justice, or natural law, which underlies
positive law, or which constitutes its foundation or its per-
manent element ? or, is positive law to be accounted nght
and just simply in virtue of its enactment by the sovereign

wer in 8 State? In other words—Do right and wrong 1n

w arise from the nature of things, or are they created by
buman institution ? This is the question which has divided
philosophers from Socrates to Austin and Mill. One class of
thinkers maintains that law is, or ought to be, founded on
reason, in the nature of things, on natural justice, and that
our conception of law is of something real and absolute ; the
other class contends that the mere command, or the appoint-
ment of a law by human authority, constitutes it just; that
this appointment is the source and measure of its character;
and that there is nothing absolute in our conception of law.
The advocates of the latter doctrine hold that, in seeking to
determine the character of law, we should not go beyond its
institation; we should take no cognisance of moral principles
or natural law on which it rests. Pushed to its legitimate
conclusion, this theory means that might ie right. It was
on this ground that Hobbes said, ‘‘ No law can be unjust.”
It cannot be unjust, because the theory admits of no test of
its character, and no appeal from the power that appointed
the law. Intimately connected with these doctrines are the
theories propounded by philosophers on the foundation of
morals; and here again we find two principal lines of
thought—the intuitional or eubjective theory, and the utili-
tarian or objective theory. As a rule, the subjective, or
intuitional, or idealistic view of morals, is connected with the
doctrine of natural justice and naturallaw; and the utilitarian
or objective theory of mcrals, with a denial of the cxistence
of natoral law and natural justice, and the assertion that
the character of law depends entirely on buman institution.

Moral philosophy arose with Bocrates. While it would be
foreign to our object to enter into any details of his moral
system, it is directly pertinent to our inquiry to note that
Bocrates held the doctrine of a nataral or Divine law, which
is the true source of obligation in every sphere of human
action. With Socrales right or justice was not a matter of
convention ; on the contrary, he taught that there was a
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nataral justice upon which positive law should be based.
This statement is authorised by many passages in the
Dialogues of Plato, that are allowed to represent the views of
his master; but it is, perhaps, most distinctly laid down in
the beautiful discussion which be held with the Bophist
Hippias, on what Xenophon styles * Justice,” or, as Pro-
fessor Blackie phrases the title, ‘ On the foundation of
Natural Right and Positive Law,” as reported by Xeno-
hon. As is usuoal in the Socratic Dialogues, the discussion
gins with banter; but the disputants are soon brought to
the real subject by the remark of Hippias, that ‘“we are
talking of justice and the rale of right,” and by his announe-
ing that he had something new to say on the subject.
Socrates is eager to get the secret from him, but he will not,
he says, advance anything until Socrates has explained his
views on the subject of right. Socrates then says, *‘ Right is
conformity to the laws.” At this Hippins expresses surprise,
:.:d inquires what laws are meant. The Dialogue proceeds
us :—

“ Tell me, O Hippias, did you ever hear of what we might call
unwritten laws?—Yes ; those laws, I presume you mean, which are
the same in all countries,—Can we say, then, do you imagine, that
men made such laws? How could that be? Men could meither
come together for such a purpose, nor, if they did, could they ever
sgree.—Who, then, do you think, laid down these laws >—In my
opinion, the gods; for amongst all men the universal instinct is to
acknowledge the gods.”

After considering some illustrations of natural or divine
law, such as reverence to parents, gratitude, &c., the discas-
sion ends thus:—

“ Now, by Jove, said Hippias, I must confess that I do here see
plain traces of a divine law ; for that laws should bring along with
them their own penaltics when broken is a most rare device, to which
no mere human logislator has ever yet been able to attain.—Well,
then, Hippias, do you think that the Gods, when they make laws,
make them in accordance with right, or with what is contrary to
right? Not with what is contrary, assuredly ; for if laws are to be
made in accordance with absolute nght, the gods are the only powers
that can make them perfectly. And so, Hippias, to finish our long
disoourse, we conclude that with the Gods law and right are identical.™*®

This disconrse of Socrates with Hippias supplies indirect
evidence, that among the contemporaries of the speakers
there were philosophers who maintained the opposite doec-

® Professor Blackie's Four Phases of Mcrals, pp. 118—120,
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trine that the character of law was derived from mere con-
vention, or human institution.

In the Dialogues of Plato this question of moral distinctions
and the foundation of law is several times raised, and it is
clear from these passages that there then existed a class of
thinkers who regarded positive law as just, simply in virtue
of its appointment, as Hobbes did. The doctrine is repeatedly
criticised and confuted by Plato in his writings. It has been
commonly said that the Sophists urged this doctrine, and
maintained that might makes right, and that there is nothing
intrinsically just in law; but Mr. Grote demurs to this state-
ment about the Sophists. Now, it matters nothing to our

ge whether the thinkers alluded to by Plato are called
gon;ﬁsts. Rhetors, or Philosophers; the fact is undeniable
that we meet in the writings of Plato with characters who
ropound such principles. \We may just mention a few well-
nown passages. In the Gorgias (85, 86, 95), the reasoning
of Polus and Callicles proceeds on the ground that there is no
such thing as natural justice, and Plato makes Socrates con-
fate these arguments. In the Theetetus (75) Protagoras and
others are represented as maintaining that things are not just
and unjust, holy and unholy, by nature, but by institution,
and as each city enacts for itself by its own laws ; and, conse-
quently, that what we term just and unjust have not by natare
any essence of their own. In the Protagoras (52, §3, 54),
the same or nearly the same doctrine is discussed and
rofated. And, finally, in the Laws* there is a remarkable
passage, which is thas rendered by Professor Jowett : —

“ They would say that the gods exist neither by natare nor by art,
but only by the laws of states, which are different in different places,
acoording to the sgreemcnt of those who meke them; and that the
honoursble is one thing by nature, and another thing by law; and that
the principles of justice have mo existence st all in natare, but that
mankind are always disputing about them aund altering them; and
that the alteratiors which are made by art and by laws have no basis
in nature, but are of authority for the moment and at the time at
which they are made.”}

It is surely unnecessary that we should attempt to prove

* Book X. c. 4.

t Jowett's Translation of Plato, Vol IV. pp. 399, 400, The original runs
thus :—@eoés, edvas wpardy w olres vixrp. ob @i WAL v vduos, xal
volrovs BMous Braes, $ry Exacol Gavreios ovwwpoAdyncar vouoberoineru. aal
B xal 14 waAd gloa uir EANe edrar, vdug 81 irepa Ta B B Biswa odd’ elvai 1D

Poves, all' dupioByroirras diateAelr AAAfAois wel perariBenivevs dal
vabre, & & & uerabuwrras xal Srav, vire xipm Exnza vm, yrpreudre Texvp xal
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that the idealistic Plato opposed this sensational origin of
our notion of justice and right. It has been well eaid : * The
scope of Plato’'s philosophy was essentially ethical. His
object was to set ethics upon a transcendental basis. He
wished to connect & scheme of morality which, he thought,
ought to prevail between man and man, with the divine per-
sonality.” * It is well known that Mr. Grote gives another
interpretation of Ilato’s reasoning on this subject; but,
valoable as we deem his book on Plato, we think he is sadly
in error on this point, and would refer the reader to Professor
Maguire's Essays, mentioned in the note, for a fuller expo-
sition and a juster estimate of Plato’s ethical speculations.
The mind of Aristotle was widely different from that of
Plato. It was less poetical and speculative, more ana-
lytical and practical. His great k on morals, the
Nicomachean Ethics, is one of the most practical works we
have on moral philosophy. Still, on the points under con-
sideration, Aristotle’s views do mnot differ from those of
Socrates and Plato. Every reader of the fifth book of the
Nicomachean Ethics, * On Justice,” will know how clearly he
points out the distinction between ‘* natural justice” and
‘ legal justice "—that is, the justice of human law. Then, in
his Rhetoric (Book I. chap. xii1.), he expressly declares: ** There
are two kinds of law, that which is proper to each commaunity,
and that which is common to all. For there is, as all men
perceive, more or less clearly, a natural justice and injustice,
which all men in common recognise, even if they have no
society or compact with each other.” t He then quotes those
beautiful lines from Sophocles, where Antigone admits she
has acted contrary to the law of Creon, but not contrary to
the law of nature. Now, if nothing else existed in Greek
literature on this point, this declaration of Antigone would
suffice to show the deep and widespread conviction in the

® Essmy on the Platonic Idea, by Professor Maguire, p. 111. In this work,
and particularly in another b{ the same author, Ksays on the Platonic Ethics,
the reader will find c:‘ritnl elucidations of the chief points in Plato’s moral
doctrines, with some admirable strictures on Mr. Grote's misrepresentations of
Flato's views. Grote's views are expressed in several parta of his book on
Plato ; but they are most fully brought ont in his comment on the Gorgias in
the second volume.

t For a full discussion of several points connected with Arittotle’s ethics,
and indeed with Greek ethics generally, the reader is referred to the essays and
dissertation contained in Sir Alexander Grant's edition of The ics of
Aristotle. Professor Blackie's Lecture on Aristotle, in bis interesting volume
entitled, Four Phases of Morals, abounds in muggeative views on Aristotle’s
moral system.
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Greek mind of the difference between natural and instituted
law. BShe says:—

* No ordinance of man ehall override
The settled laws of nature and of God ;
Not written, these, in pages of a book,
Nor were they framed to-day nor yesterday ;
We know not whence they are; bat this wo know,
That they from all eternity have been,
And shall to all eternity endare.” *

Similar views to those of Socrates, Plato, and Aristotle, on
nataral justice and the foundations of law, were held by
many of the Greek philosophers that came after their time.
By others, as by the Epicureans and Cynics, as well as by
‘the Sophists and sceptical sects, the opposite doctrine was
taught. In one form or another these philosophers held
expediency, or the utilitarian theory, as the criterion of action.
According to Aristippus, “ No action was in itself good or
bad, but only by convention.” There iz one sect whose
teaching on this sabject deserves special notice, on account of
the marked influence which their doctrine has exerted on the
development of Roman law, and, throngh Roman law, on
modern thought ; we refer to the Stoics. This sect insisted,
more strenuously than any other, on the existence of a
nataral, or, a8 they called i, a divine law, to whose require-
ments all human action ought to be conformed. The funda-
mental principle of their ethical system was: ‘‘Follow
nature ; ” ‘‘ live conformably to right reason ; " *‘live acoord-
ing to nature ; meamin%l by these obedience to natural law.
The Stoics did not, like the Epicureans, look to the objective
world or convention for the foundation of morality, but to
reason—to man's moral natare. Mr. Lewes thus briefly
states the ethical doctrine of the Stoics :—

“Their ethics are easily to be deduced from their theology. If
reason i8 the great creative law, to live conformably with reason must
be the practical moral law. If the universe be subject to a general law,
every part of that universe must also be duly subordinate to it. The
consequence is clear : there is but one formula for morals, and that is,
live harmoniously with natare.” +

Schwegler explains the point in almost similar terms. Now,
the Stoical system of ethics was very widely accepted in the
declining years of Greece; but its importance in our inquiry

* Thompson's Sales Attici, 65.
t Biog. His.ory of PRil.: The Stoice.
c2
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arises from its spread among the Romans, and from the part
it played in unfolding and shaping Roman law. The influence
of Stoicism in this direction has frequently been noticed.
Mackintosh refers to it in an eloquent passage of his Disser-
tation, and Mr. Lewes eays, * Zeno was in spirit a Roman,
and his philosophy anticipated Roman life.” Buat Mr. Lecky
has shown, more fully and distinctly than any previous
writer, how Stoical ethics monlded Roman law.®* We shall
find that it was from Greek philosophy, and especially from
Stoical ethics, that those views of natural law were derived
which- expanded and perfected Roman law through the
Protorian Edicts and the labours of the Jurisconsults.

The Romans were emphatically a practical poople. They
were men of deeds rather than of imaginings-—of aection
rather than of speculation. Their literature contains little
that is original in poetry or philosophy. After the conquest
of Greoce by the Romans, philosophy was introdnced into the
imperial city by Greek emigrants. The systems that found
most favour among them were the Epicurean and the Btoic.
To the speculations of Plato, or even to those of Aristotle,
they never gave much attention. Still, in the closing years
of the Republican period, the systems of Zeno and Epicarus
were much studied by the educated classes in Rome ; and, if
Rome does not farnish us with an original moral philosophy,
she gives mus her wonderful legal system, which exhibits a
singular application of Greek moral philosophy. The per-
fection to which Roman law ultimately attained has invested
the whole course of its history with peculiar interest, and this
has led some modern jurists to attach great value even to the
study of its earlier forms. It appears to us to be a notable
error on the gart of the leading spirits of the historical
echool to consider the early forms of Roman law so precious.
In his work on Ancient Law, Sir H. S. Maine says :—* If by
any means we can determine the early forms of jural concep-
tions, they will be invaluable to us. These radimentary ideas
are to the jurist what the primary crusts of the earth are to
the geologist. They contain potentially all the forms in
which law has subsequently exhibited itself "’ (p. 3). Savigny
epeaks in somewhat similar terms in his early work, 1'%«
Vocation of the Age for Jurisprudence. We cannot but think
that these great men much overrate the value of these early
forms of law. The earliest laws of every commaunity spring
from their customs, which are mostly engendered by the

® History of European Morals, Val. L. chap, ii.
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uliar circumstances in which the people have been placed.
ese early laws are generally hmgeoand barbarous. It is
readily admitted that the laws of such communities may be
exceedingly useful in historical research; but we cannot
regard them as “ invalaable ” to the modern jurist, who is
seeking to build up the science of jurisprudence. It seems
to us abeurd to say,  they contain, potentially, all the forms
in which law has subsequently exhibited itself.” Like the
laws of every other rude tribe, the laws of the early Romans
abound in harsh, cruel, and unjust provisions. Our know-
ledge of early Roman law is very scanty; but, if we may judge
of its character by the information gathered and presented
by such writers as Niebuhr, Ihne, Mommsen, Ortolan, and
Clark,* we must think these laws would be of small value to
the modern scientific jurist in the construction of this science.
After the first laws came the Twelve Tables, which were, to
8 great extent, an embodiment of the old laws and customs,
with certain additions and improvements brought from
Greece. As Gibbon remarks, the Romans regarded thia code
with & ““ blind and partial reverence,” and they obstinately
adhered to its laws when their condition had quite outgrown
the absurd and harsh provisions of this early code. What is
the history of Roman law for six centuries after the establish-
ment of the Twelve Tables, but a record of efforts to get rid
of, to ameliorate, or supersede, the barbarism of their earlier
laws and code? Professor Maine’s own book farnishes
abundant evidence that such was the principal object of all
efforts for the amendment of Roman law. And how was the
t change effected ? Chiefly through the agency of what
ainecalls “fictions:” natural justice, nataral law,and equity.
In no writings do we find the doctrine that positive law
should be based on justice or natural law more explicitly set
forth, or more strenuously insisted upon, than in those of
Cicero. In several of his works, in his Republic, in his Lairs,
in his Ofiices, as well as in some of his Orations and other
pioces, the great Roman aunthor propounds this view, and
urges it with much eloquence and force. It would be impos-
sible, and it is unnecessary, to quote these well-known pas-

* Early Roman Law. The Regal Period. E. C. Clark, M.A. Macmillan
and Co., 1872. Mr. Clark’s book is very valuable, as well for its acourate
learning, as for the fair spirit in which it deals with the various intricate prints
connected with this inquiry. Among the histories of Roman law, Ortolan's
Histoire de la Léyixlation Romaine will be found worthy of apecial attention,
Mr. Cumin’s weetul Manual of Ciril Law contains a translation of and com-
mentary oo the Fragments of the Twelve Tables.
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sages. It must suffice to take a few eoattered sentences from
the Laws, and one passage from the Republic. In the Laws
we have the following :—

¢ Man is born for justice, and law and equity have not been estab-
lished by opinicn, but by nature. . . . For to those to whom natnre has
given reason she has also given right rcason, and therefore also law,
which is nothing else than right reason, enjoining what is good, and
forbidding what is evil ; and if nature has given us law, she hath also
given us right. . . . It is thereforo an abaurd extravagance in some
philosopliers to usscrt, that all things are ueccssarily just which are
established by the civil laws and the institations of nations. Are then
the laws of tyrants just, simply because they are laws? . . . There
is but one essential justice which cements society, and one law which
establishes this justice. This law is right reason, which is the true
rule of all commandments and prohibitions. . . . But to think that
these differences exist ouly in opiion and not in nature is the part of
an idiot.” *
In the third book of the Repnblic, chap. xxii., occurs the
following splendid passage on the nature of law :—

“ True law is right reason conformable to nature, universal, un-
changeable, eternnl, whose commands urge us to daty, and whose
prohibitions restrain us from evil. Whether it enjoins or forbids, the
good respect its injunctions, and the wicked treat them with indiffer-
ence. This law cannot be contradicted by any other law, and is not
liable either to derogation or abrogation. Neither the senate nor the
}»ople can givo us any dispensation for not obeying this universal

aw of justice, It needs no othor oxpositor and interpreter then our own

conscience. It is not one thing at Rome, and another at Athens; one
thing to day, and another to morrow; but in all times and nations this
universal law must for ever reign eternal and imperisbable.” +

There is abundant evidence that these views as to the

founding of positive law on natural law, or natural justice,
extensively prevailed nmong the public men and educated

“;' \';lgge‘l Translation of the Laws. Bohu's Claswical Library. Pp. 411,
416.

+ Yonge's Translation of the Republic. Bobn’s Classical Library, P. 360.
It will be known to the reader of Burke's works that they contain two or three
passages on this topic that may be said to be'equal in eloquence and force to
this Janguage of the great Roman orator. One splendid passage occurs in his
denunciation of arbitrary power in his speech on Hastings’ trial. In his
Tracts on Popery Luics, Burke says :—* It would be hard to point out any
error more truly subversive of all order and beauty, of all the peace snd happi-
neas of human society, than the position that any body of men have a righs to
make what laws they Ileue ; or that laws can derive any authority from their
institution merely, aud independently of the quality of the subject-matter. . ..
All human laws are, properly speaking, only declaratory ; they may alter the
mode and spplication, but have no power over the substaunce of original
justice.”—Burke's Works, Vol VL. pp. 16, 17.
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classes at Rome, from the time of Cicero; and it is worthy of
note that, although there were among the Romans d.isciples
of Epicurus, we have no exposition or defence of his ethical
principles from any distinguished writer. It is admitted that
most of the Jurisconsults belonged to the Stoical sect.* Then
these dootrines about natural law were mot discussed at
Rome simply as matters of speculation, but were practically
worked into the legal system by the jurists, and especially by
the Prmtors and other magistrates. Through their edicts the
Preetors and the Xdiles had a great power in interpreting,
modifying, and enlarging the civil law. These magistrates
were virtually legislators, and by their edicts they could
apply to cases as they arose the principles of natural law, and
thus they virtually created the best part of the Roman law,
in & way somewhat analogous to that in which * decisions ”
and “cases” form law with us. In his Introduction to
Justinian's Institutes, Mr. Sandars observes :—

* By far the most important addition to the system of Roman law
which the jurists introdaced from Greek philosophy, was the concep-
tion of the lex nature. We learn from the writings of Cicero whence
this cunception came, and what was understood by it. It ceme from
the Stoics, and especially from Chrysippus, . . . But man hes rcason,
and, as reason cannot be twofold, the ratio of the universe must be the
same as the ratio of man, and the /ex nature will be the law by which
the actions of man are to be guided, as well as the luw directing the
universe. Virtue, or moral excellence, may be described as living
either in accordance with reason, or with the law of the universe.
These notions worked themselves into the Roman law. The Jurists
did not draw any sharp line between law and morality, As the lex
nature was @& ler, it must have a place in the law of Rome. The
Preetor considered himeelf bound to arraonge his decisions so that no
strong moral claims should be disregarded. He had to give effect to
the lex naturz, not only because it was morally right to do so, but
also because the lex nature was lex. When a rigid sdherence to the
doctrines of the jus civile threatened to do a moral wrong, and produce
a result that was not equitable, there the lex nature was supposed to
operate, and the Prator, in accordance with its dictates, provided a
remedy by means of the pliant forms of tho Pratorian Actions.”

What say the great Roman jurists as to the foundation of
law? With the exception of the Elements of Gaius—and they
are imperfect—we only possess fragments of the writings of
these men, and these mostly in the shape of extracts that are

e ’s History of Roman Literature, Vol. 11. p. 300,
t The Institutes of Justinian, with lish Introduction, Tranalation, &ec.,
by Thomas Collett Sandars, M.A., pp. 13, 14,
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incorporated in the Compilations of Justinian. Three works—
The Code, The Digest or Pandects, and The Institutes—were
‘“made up” uwnder Justinian’s authority. Each of these is
Eroperly 8 digest; that is, o distribution under separate

eads of a body of laws previously not so distributed, but
such laws retaining traces of independent origin, and, in fact,
expressed in the language of the original docaments : & Code
is the expression of the substance of previous laws, as a
logical, homogeneous, and orgenic whole.* The so-called
Code of Justinian is properly a digest of the Constitutions,
or of Roman statatory law; and the Pandects are a digest of
the Roman common law. The Pandects are, therefore,
principally taken from the writings of jurists. We have seen
that Ulpian speaks of the just and the unjust as the founda-
tion of law. From the opening sentences of the Institutes
we take the following :—

¢ Justitia est constans et perpetua voluntas jus suam cuique tribu-
endi;” that is—Justice is the constant and perpetual wish to render
everyone his own. ¢ Juris precepta sunt heeo ; honeste vivere, alterum
non ledere, suum cuigue tribuere ;” that is—The maxims of law are
these: to live honestly, to hurt no one, to give everyone his due.
4 Jus naturale est, quod natura omnia animalia doouit ; nam jus istud
non humani generis proprium est, sed omnium animalium que in caelo,
quee in terrs, que in mari nascuntur ;” that is—The law of nature is
that law which nature teaches to all animals. For this law does not
belong exclusively to the human race, but belongs to all animals,
whether of the earth, the air, or the water. ¢ Jus autem civile vel
gentium ita dividitur. Omnes populi qui legibus et moribus reguntur,
partim suo proprio, partim communi omnium hominum jure utuntur ;
nam quod quisque populus ipse sibi jus constituit, id ipeius civitatis
propriam est, vocaturque jus civile, quasi jus proprium ipsius civitatis.
Quod vero naturalis ratio inter omnes homines constituit, id apud omnes
pereeque custoditur, vocaturque jus gentium, quasi quo jure omnes
gentes utuntur ;” that is—* Civil law is thus distinguished from the
law of nations. KEvery community governed by laws and customs
uses partly its own law, partly laws common to all mankind. The
law which a people makes for its own government belongs exclusively
to that state, and is called the civil law a8 being the law of the par-
ticular state. But the law, which natural reason appoints for all
mankind obtains equally emong all nations, and is called the law of
nations, because all nations make use of it.®

The first section of the Elements of Gaiua, omitting the
original, is thus rendered by Mr. Poste :—

® We are using these terms as they have been defined by Mr. Holland in his-
valuable Essays on the Form of Law, pp. 14—18.
t Institutes of Justinian, by Sandars, pp. 77, 78, 79, 80,
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 The laws of every people governed by statutes and customs are
partly peculiar to itself, partly common to all mankind. The rules
enacted by a given state for its own members are peculiar to itself, and
are called civil law ; the rules prescribed by natural reason are observed
by all nations alike, and are called Gentile law.”*

In these extracts we have three kinds of law mentioned :—
1. Jus civile, the civil law, or old Roman law ; 2. Jus gentium,
or the law common to other states; 3. Jus naturale, natural law.
There is a little confasion in the application of the latter two
terms, as the second and third kinds of law appear to be
confounded with each other, or both terms are sometimes
used for the same thing. As Mr. Sandars remarks, ‘' by lex
nature the jurists meant to express right reason inherent in
natore and man ;" and they * contrasted it with the jus civile
and the jus gentium.” We think it doubtful whether it was
always designed to be contrasted with the jus gentium. For
he observes, * when the jurists came to examine different
systems of law, they found much in each that was common to
all; this common part they term the jus gentium.” It appears
to us clear that they frequently called this common part jus
naturale. They regarded the law which is common to all
systems as the expression of right reason, and hence, with
gropriety, called it jus naturale. We therefore conclude that

y jus gentium the Romen jurists often meant jus naturale—
natural law, the expression of right reason.t

Now the jurists who form the modern historical school—
Savigny, Austin, Maine, and others—deny the existence of
this natural law: they hate the very expression, and treat
the whole thing with the utmost scorn. The interpretation
they give of the language now quoted from the Roman jarists
is more ingenious tﬁ,n satisfactory. They contend that by
natural law the Romans simply meant jus gentium, or that
they used the terms as equivalents ; and that jus gentivim was
merely the law that the Romans adopted from other states—
the parts of Roman law which they borrowed, and which they
incorporated into their own; and thus, on this theory,
natural law was, with the Roman jurists, nothing bat posi-
five law! On this we observe:—1. This explanation coolly
sets aside, in favour of a theory, the plain, simple language

* Elements of Roman Larw, by Gaius: with Translation and Commentar:,
Edward Poste, M.A., p. 10.

. 1 So successfully had the Roman jurists sought to embody the dictates of
right reason in their law, that Dr. Telikampf, Professor of Political Scienoce in
Brealau, remarks:—** The Roman law scquired the title of ¢ Written Roason.’”’
—Essays on Law Reform, &e. 1839, P.11.
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of a series of the most acute legal writers the world has ever
known; or, it virtually asserts that the Roman jurists did
not know what they were writing about. It is certainly very
modest of Mr. Poste to tell us that the language of these
jurists about natural law is *inappropriate and misleading!"*
and of his master, Mr. Austin, to say that * the notion is &
conceit !” 2. It is not a fact that the Roman jurists apply
the expression ‘‘ natural law” as the equivalent of jus gentium,
when this expression simply means (if it ever does) the posi-
tive law of the State. 9. Besides sometimes seeming to speak
of natural law in this sense, they employ it most frequently
to express the rules of right reason, as Cicero did. This is
clear from the sentences quoted above; and many passages
to this effect are quoted by Phillimore in his Private Law
among the Romans (pp. 89, 40).t 4. But if we accept, hypo-
thetically, the explanation offered by the historical school,
it only deals with a small portion of the facts, or of the texts.
It does not touch the other expressions employed by the
Roman jurists as equivalents of natoral law, as *justice,”
‘“the just and the unjust,” *‘ equity,” ‘‘ rules prescribed by
right reason,” * precepts of the law,” &c. 5. Their inter-
pretation of natural law ignores the history of the doctrine on
the subject. It is admitted on all sides that both the phrase
and the doctrine came from Greek philosophy. How was it
uscd by the Greek philosophers ? Let the reader turn back
to the extract given from Aristotle, and he will see at once.
By natural law the Grecks meant the elements common to
the law of all states, and they regarded it so, because all men
have a sense of natural justice. Now, the Romans got the
expression and the doctrine from the Greeks, and they evi-
dently understood it as the Greeks had taught it. We sub-
mit, this view of the matter will harmonise all the expressions
used by the Roman jurists, by Ulpian, Gaius and others, and
will afford a simple elucidation of all the facts.

Roman law has been a vital power in the history of Euro-
pean civilisation since the time of Justinian. The labours of
such men as Gibbon, Spence, Hugo, and Savigny have made
it clear that Roman law exerted a considerable influence upon

® Comment on Gaius, p. 19. .

t These passages are drawn from the writings of various jurists that are
sjuoted in the Pandects, and they are peculiarly interesting as showing how great
moral principles were worked into the law by the Roman jurists. This point
is still more fully illustrated in another work by Mr. Phillimore— Principles
and Mazims of Jurisprudence, 1856. See also lan's masterly exposition
of Roman law, in his Généralisation du Droit Romain, in Vol. 1. of the Explicu-
tion Historique des Instituts de Juatinien.”,
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the institutions of the Gothic tribes that founded the Euro-

an states. As the varions Western states were consolidated,

rtions of this law were, in different degrees, incorporated
1n their systems of law. With the revival of learning and
intellectual activity, the Roman law was again zealously culti-
vated in most European kingdoms, and in all the earliest
modern works on jurisprudence we find its principles and the
principles of Christianity respecting natural justice and the
foundation of law.* Among the earlier writers who accepted
this doctrine, we may mention Melanchthon, Saurez, Gentilis,
Bodinus, Sir Thomas More, Cujacius, and Donellius. Coming
down to a later period, Leibnitz *‘ viewed the law of nature
a8 the source of all human legislation.” His disciple, Wolf,
took the same line of thought. The two eminent Prussian
jurists, Baron Coceii and his son, ‘“ hold all human law to be
founded in the law of nature.” Lord Bacon declared that
‘“ our law is grounded upon the law of nature.” The same
general doctrine was explained and defended by Hooker,
Cudworth, Cumberland, Ratherforth, and most of the other
English philosophers who wrote during the seventeenth and
the earlier portion of the last century.

While such has been the doctrine held by the great bulk of
modern jurists, the opposite view, that there is no sach thing
ns nataral law or natural justice, and that law derives its
character solely from human institation, has been maintained
by & few men of eminent ability. Among these, Hobbes,
Spinosa, Haller, and Thomasius are most prominent. These
great thinkers bave been followed by many other writers of
less note; but it is unmnecessary to attempt to enumerate
them. The doctrines of Hobbes on the nature and foundation
of law are unfolded in several of his works, as De Cive,
De Corpore Politico, and most fully and systematically in
Leviathan.

From the course which speculatiou took in the early and
middle portions of last century, there arose a more independent
and critical spirit of investigation, and this was carried into
two eeparate fields of inquiry— philosophy and history. The
working of this bolder spirit, in both these lines of thought,
has done much to determine the progress and character of
modern jurisprudence. In England the profound specula-
tions of Berkeley and Hume led to some controversy, and

* Mr. Heddie remarks:—* From the earliest perind in modern times, since
the revivalof Jearning, it tohave been the practice of jurists to trace the
origin and foundation of all human or positive law to what has been called jrs
sature."—Science of Law, p. 29.
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resulted in the Scotch philosophy of common sense, which
did exceedingly little for the science of law. In Germany the
new movement was more fruitfal; it gave a fresh direc-
tion to the tendency originated by Leibnitz and Wolf, and
really created the philosophy of Kant, from which have flowed
the numerous systems of philosophy that Lave since sprung
up in that country. Among the Germans, speculative phi-
losophy has been much more closely connected with juris-
prudence than among any other people. The philosophy, or
rather, perhaps, we should say, the philosophies thus pro-
duced, have operated both directly and indirectly on the
science of law: directly, for not only Kant, but Fichte and
Hegel, as well a8 several of their disciples, have written im-
})orta.nt books on jurisprudence; and indirectly, through the
act that most of the juriste and professors of law in Germany
have been disciples of one or other of these philosophers, and
thus philosophy has largely moulded their speculations on
jural subjects. The new movement in historical inquiry
arose out of several circumstances: a more accurate phi-
lology, a profounder philosophy, and a more scientific method
of inquiry, all contributed to bring about the improvement.
1t first manifested itself in efforts at the general history of hu-
manity and the philosophyof history. In France this spirit was
fostered by the writings of Bossuet and Montesquien; in
Germany by those of Herder and Lessing; in Italy by those
of Vico; and in England by sach works as Ferguson's His-
tory of Civil Society and the writings of Professor John Millar.
These historical investigations tended directly to elucidate
jural phenomena, and to their investigation after a more
scientific method. It thus appears that both the philoso-
phical and the historical movements met on the field of
Jurisprudence. The impulse thus given to the study of law
led, 1n Germany, to the diligent and successful enltivation of
the science during the closing part of the last century, and
these labours have been continued to the present time. The
results of this activity have been manifested in various ways;
in the development of new doctrines, in a learned literatare
on jurispradence, in arduous efforts for the improvement of
law throngh codification, and by the able discussion of ques-
tions connected with the fundamental principlesof the science.
As might naturally be expected, jurists and philosophers
have differed in these questions. German writers usually
enunmernte four schools of jurisprudence :—1. The Practical ;
2. The Philosophical ; 8. The Historical; and 4. The Judi-
cial; and of one or two of these they make subdivisions. It
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appears to us that these different methods of explaining
juridical principles may be brought under {wo general heads
or secta—the Philosophical School and the Historical School.
1t may, however, be satisfactory to give some account of these
different schools according to the German method.

The Practical School.—The jurists and philosophers that
go under this title appear to accept the fundamental prin-
ciples advanced by Leibnitz and Wolf, and some have laboured
sealouslyto embody theirdoctrinesinlaw. Theylooked rather to
oourts, to decisions, and to the opinions of jurists and casunists
for the embodiment of their pnnciples, than to written law,
unless they might be able to obtain a code that should be
based on these principles. They advocated & departure from
the letter of existing written law to meet the peculiar circum-
stances of cases as they arose, and they attached great im-
portance to the fact that general principles should be adapted
to the actual facts and conditions of a people. The principles
of justice or of natural law they would have reasoned out and
applied, on strictly logical principles, to the requirements of
tEe case ; and, like Wolf, in their methods of reasoning, they
leaned to mathematical forms. This school is sometimes

ken of a8 consisting of two eections. Both sections agreed
in this, that judges should go beyond the word of pcsitive law
for principles to aid and guide their decisions; but one party
held that judges shoald base their decisions on natural law,
as ench, and the other that they should rely rather on the
authority of great jurists, casuists, or counrts, as the acknow-
ledged interpreters of the law of pature. Both sections
admitted that positive law should be based on natural law,
and that philosophical principles should be employed in an-
folding and applying natural law. Strictly speaking, we might
say soch jurists belong to the next, the Philosophical School,
if their fandamental principles were to be allowed to decide
their place. The only reason, so far as we can judge, why
they are called ¢ Practical” is, that they sought to adapt law
to the actnal circumstances of the citizens, and because the
Code Frederic. was chiefly framed by some eminent men
belonging to this party—particularly Nettelbladt and Daries.
That this school recognised natural law as the foundation of
positive law is clearly seen in the language which sets forth
the design of their great practical work, the Pirussian Code,
which wae to promulgate a *‘ droit général du pays, qui com-
prenne toutes les loix de la société civile: de faire précéder d
chaque matiére les principes généraux; d'en déduire les con-
séquencee qui en découlent nécessairement ; et de former ainsi
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un systéme universel qui puisse étre appliqué a tous les états
;lm prennent la raison pour régle et pour fondement de lenr
oix.”

The Philosophical School.—Kant's critical spirit put new
life into philosophy towards the close of the last century, and
this, combined with the bold speculative activity engendered
by the French Revolution, created the Philosophical School
of jurisprudence. At that period the conviction seized the
minds of many ardent men that a system of law could be
framed on philosophical principles that would almost be per-
fect, and that would be adapted to all nations. . There was
something grand in this idea; but it was soon found that it
could not be reslised in practice. The theory looked too
exclusively at the subjective element in law, at haman natare
and the conception of justice in the abstract; and it ignored
the objective element, and the facts brought out in experience
and history. Of course, the adherents of this school sought
to base positive law on natural law, on natural justice, equity,
the dictates of reason, or the inalienable rights of man. The
error of this party was that they attempted to deduce a sys-
tem of positive law exclusively from abstract principles of
this kind. Perhaps it may be said, the more idealistic spirits
of the party carried this disposition further than the sober-
mindetiJ adherents approved. To the Philosophical School
belonged many able and distinguished men, jurists, philo-
sophers, and professors. Among these may be mentioned Kant,
Fichte, Hegef, Gans, Thibout; and if the general theory of
the school cannot be mccepted as a whole, it is readily ad-
mitted that, throngh their writings, many men belonging to
this party have rendered invaluable services to the science of
juriepradence. Many of its adherents have been strenu-
ous advocates of codification, and they supported the
adoption of the Code Napoldon, or a similar code for
Germany.

The Historical School.—In its fundamental principles and
method, this school may be said to be directly opposed to
the last-mentioned. It does not attempt to found positive law
on natural law, or natural justice, or on any sabjective basis,
but on objective facts and experience; it does not seek to
test the character of positive law by any subjective standard,
or abstract principle, but it accepts what is, or has been,
beeause it exists, and regards its existence as its justification.
It looks backward rather than forward. Perhaps it will be
most satisfactory to take an explanation of its doctrines from
8 German writer, who remarks :—
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4 The peculiar characteristic of the Historical School is, that they
regard no legal principles as capable of universal and unoonditional
application. They view law as a mere result of the accidental relations
of a people, and as changiog with them, Aocording to the principles
of this school, everything may be right, even slavery and many other
things, which the Philosophical School declares to e a violation of
the universal rights of man, and absolutely wrong. The Historical
School allows a very narrow sphere to that legislation in which law is
based on the will of the lawgiver,and a verylarge one, on the contrary,
to customary law, which commences and perpetuates itself by popular
usage and the decision of courts. Its ideal is the Roman law. It
rejects all reasons deduced from a supposed nature of things or from
philosophical opinions of right, and derives existing law, not from the
decisions of courts and colleges, in which it perceives many glaring
errors, but from ancient laws and law-books. It regards as truly
right, not what modern times have recognised and followed as right,
but what they would have esteemed right if they had properly under-
stood the ancient sources, and therefore considers that all improvement
must be the result of a thorough examination of history.”

According to this sect of jurists, the lnw of any people at
any particular period has grown out of the previous state of
that people: it should be 8o, and law cannot and ought not
to be tested by any notions about justice, equity, and right.
It terms these things * conceits,” or ¢ fictions.” In Germany,
Hugo and Savigny have done most to establish this sehool,
through their very able and learned works. Itis said that
Savigny modified some of his views in the latter part of his
life, or rather, perhaps, that his doctrine had been mie-
understood by those who judged from hia earlier work,
On the Vocation of the Age for Jurisprudence. In support of
this statement, Mr. Guthrie prints Savigny’s preface to his
last great work, which he believes was designed to remove
misapprehension ; and Mr. Phillimore assures us that Ba-
vigny has “ renounced the errors of his earlier work,” and
bas * borrowed largely from the principles of his antagonists,”
the Philosophical School. He certainly ceased to be so
strongly opposed to codification, but we confess we see little
change of fundamental principles in the preface to bis System
of Modern Roman Law®

The Legistic or Strictly Judicial School.—This might, per-
baps, be termed the Eclectic School. Those who belong to it
were dissatisfied with the theory of each of the preceding
seots as a theory, and contended that the principles of any

® This preface is prefized to Mr. Guthrie’s translation of Savigoy's Treatise
on the Corl]r;‘i:t of Latt:: Edinburgh : Clark. 1869. vigoy
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one, if exclusively accepted, were inadequate as a guide in
building up the science of law. They therefore turned their
attention to the study of positive law in & broad practical
spirit, and with a strong leaning to the practice of inter-
freting existing laws literally until they were amended by
egislation.

Through these sects much ability and learning were
brought to the cultivation of jurisprudence in Germany.
Controversies arose respecting the fandamental principles of
the science and the methods by which it might be built up,—
chiefly between the philosophical and the historical schools.
These discussions lgd to a thorough examination of the
foundations of law. Phillimore justly observes,—** The col-
lision between these two great schools has struck out flashes
of light which bhave illuminated the most abstruse and
distant portions of the subject. As usmal, neither side has
mastered the whole truth.” It must be added, that in the
writings of many German jurists of recent years, a disposi-
tion has been menifested to combine the methods of the two
sects,—to unite philosophical deduction with historical
research. This seems to us the only correct method of
inquiry; itis the true inductive method, because it applies
ideas to the interpretation of facts. :

The intellectual activity thus directed to jurisprudence in
Germany has materially affected the progress of the science,
and the results have influenced its cultivation in other
countries, in France, in Italy, in England, and America.
Both the philosophical and historical schools have had dis-
tinguishe(f disciples in France, and several able scientifio
works have appeared on the subject in that country; but the
respect in which the Code Napoléon is held there, has, in
some degree, prevented that free development of juris-

rodence which would otherwise probably have taken place.
till the works of the great German masters have been
{ranslated into French.

As law was formerly studied in England, little opportunity
was afforded for the action of the German movement on the
jurisprudence of this country. It is well known that in
reference to law pursuits, England, until very recently, was
almost wholly unaffected by the studies of the Continent.
As already observed, some forty years ago, the late Mr.
Austin mado his countrymen acquainted with the character
of German speculation, and particularly with the spirit and
scope of the Historical School. From the appearance of his
work in 1833, and more especially during the last twenty-five
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years, England has shown oonsiderable interest in the oulti-
vation of jurisprudence as a science. In consequence of our
isolation on such questions, and through the peculiar, the
practical, and craftlike way in which these subjects were
formerly studied in England, we were almost entirely beyond
the reach of the scientific jurisprudence of the Continent.
Hence, we have benefited less by the efforts of German
jurists than any other State in Western Earope. The pub-
lication of Mr. Austin's treatise makes an era in the history
of English jural thought. He founded what has generally
been called the English historical school, but which, we
think, may, with more propriety, be styled the historico-
analytioal school. His school may be eo called, because his

rinciples and method differ materially from the parely

istorical school of Germany. This difference may be
chiefly traced to the labours of Bentham. In all Austin's
writings we see the analytical epirit and the utilitarianism
of Bentham. The system of jurisprudence unfolded in the
works of Austin is not, then, identical with that of the purely
historical school. Every reader of Austin will know that the
utilitarian theory of morals underlies all his reasonings. It
forms the groundwork of his doctrines and conclusions ; and,
in fact, his lectures contain one of the most elaborate and
lucid expositions of utilitarianism that is to be found in the
language,—not even excepting that by Mr. Mill. Mr. Austin
himself said that ‘' a fitter name for those jurists of the his-
torical school would be the inductive or utilitarian school.”®
These jurists certainly base their science on utilitarian
ethics, but, assaredly, they have no better claim to the title
“inductive” than others. In siriet propriety, the disciples
of Austin have less claim to this title, because, in seeking a
foundation for jurisprudence, they exclude from the field of
their observation the facts revealed by consciousness respect-
ing man’s conceptions of justice, right, obligation, duty, &e.
Undeniably, Mr. Austin's works and teachings have exercised
8 powerful influence on the thinking of many able men
among us, and have thus done much to shape the course of
recent speculations on jurisprudence in England. By some,
Mr. Austin seems to be regarded as the creator of the science
in this country. Even Dr. Foster says,~— I differ toto cxlo
from the principles which the signal perfections of Mr.
Austin’s treatise have established as the foundation of the
English school of jurisprudence.” Now we must think it

¢ Jurisprudence, p. 702.
VOL. XL. NO. LXXIX. D
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unwarranted to speak of this system as if it were the only
form of seientific law cultivated in this country, or, as if it
constituted the English school of jurisprudence. BSuch a
view seems to overlook the history and formation of English
law, and to ignore the principles that have all along deter-
mined its character,—all the great principles of justice and
morales that have aided its development in our courts of
Common Law and Equity. Jurisprudence may not have been
studied after a scientific fashion among us; still, says Foster,
“no one acquainted with our law but will assert for it &
highly scientific character.” The same remark is made by
Mr. Phillipps in his T'reatise on Jurisprudence.

Englishmen have been proud, and justly so, of their
Common Law. While there is much in the Common Law
that is sound and admirable, all will admit that, through a
neglect to apply scientific principles to its arrangement, and
to its modes of procedure, our system has become the most
absurd in the civilised world. Much has, certainly, been
done of late to reform this. It is well known that with us
law has been long cultivated in a practical way,—as & oraft
rather than as a science. Practical details were mastered,
but all general principles of theory were slighted. The effect
of this mode of studying law has been that speculation and
original thinking on the subject have rather been repressed
than fostered. Our practice has admitted little opportunity
for the scientific thinker to propound systems deduced from
philosophical principles. Labours of this kind have found
no encouragement in the profession. Hence, until very
recently, controversies respecting the foundation and nature
of law did not much trouble or interest English lawyers.
From the time of Hobbes, such questions had occasionally
engaged the attention of philosophic writers, but they had
not been so much discussed by jurists as tc give mse to
different theories and different schools. As Mr. Justice
Story has observed,—

“The course of the Common Law naturally leads those who are
engaged in its studies to take practical rather than theoretical views
of almost every department of it. Hence, they can hardly be said to
be divided into different schools, or to indulge much in what may be
called philosophical, historical, or antiquarian inquiries. The actual
system, as it oxists, ia that which they principally seek to administer ;
and it is only occasionally that very gifted or bold minds strike out
into new paths, or proposs fundamental reforms.”

Fortunately ‘ gifted and bold minds” have arisen from time
to time in our history, and have expanded and developed the
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different departments of Englich law, as the circumstanoes of
the people may have demanded; and if these men did not
set themselves to construct philosophical or historical
theories, their efforts for the improvement of our law were
directed by those principles of ethics and natural justice to
which we have so often referred. The great judges, such as
Nottingham, Hardwicke, Mansfield, and Stowell, to whom
our law is so deeply indebted, were always guided by such
principles, and they improved English law by embodying in
their decisions the rules of natural justice. In the same
direction, and to the same effect, have tended the writings of
Ehilosophers, publicists, aud statesmen, whose works have

elped to build aup the substance and spirit of our national
law, such as Bacon, Hooker, Milton, Cudworth, Sidney,
Locke, Somers, Cumberland, Rutherforth, Blackstone, Burke,
Romilly, Mackintosh, and many other writers of our own
day. If a general agreement as to the necessity of basing
law on great moral principles, and not simply on convention,
may be accepted as constituting a ground for a distinet
school of law, then all the great English judges and writers
we have mentioned may be fairly said to form an English
school of jurists; and if there be any propriety in applying
the word  practical” in this way, we think this might be
called the * practical school of English jurisprudence.” The
term ‘ practical” so applied, would, however, refer rather to
the method of English lawyers than to their principles,
because these, as we have seen, were essentially philo-
sophical ; but still the general principles were practically
worked into our law by the judges and jurists. Perhaps it
would better describe these English jurists of the past if we
might call them the ““ old English inductive school,” using the
word ‘‘inductive” in its enlarged semse, as covering the
observation of internal as well as of external experience, and
as taking cognisance of the facts of consciousness as well as
those of history.

With the rise of a more ecientific study of jurisprudence
in recent times, different theories as to the foundation of law,
and what we know about it, have appeared in England as
well as in Germany. Thus Mr. Reddie mentions two schools :
1. The Analytical, consisting of Mr. Bentham and his close
followers ; and 2. The Historical, that is, the German his-
torical school. Mr. Reddie does not give the names of
English writers who belong to the historical school. The
chief distinction between these sects is this, that while the
analytical jurists seem to desgise the teaching of history,

D
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and found their reasoning on the doctrine of utility, the his-
torical jurists relfy solely on historical experience, and neglect
considerations of present utility. Mr. Austin and his dis-
ciples have generally been spoken of as constitnting our his-
torical school. We have mentioned these jurists as forming
the historico-analytical sect. In his work mamed at the
head of this article, Professor Lorimer, referring to the
questions raised as to the sources of our knowledge of
natural law, remarks :—

% The methods, however, to which they (the questions) give rise,
differ so eesentially, and commend themselves to temperaments and
races and generations of men so different, as to have originated various
schools of jurisprudence, each of which, in its turn, has claimed
exclusive possession of the key of knowledge. Of these the most
clearly distinguishable are—1. The Theological School ; 2. The Induc-
tive or Obeervational School (subjective and objective); 3. The Sub-
jectiv: or Philosophical School ; 4. The Objeotive or Sensational
Bchool.”

As a statement of the possible methods in which  the
questions raised respecting the source of our notions of law
may be considered, this enumeration may be useful; but
Professor Lorimer does not illustrate its relation to the
actoal cultivation of jurisprudence, either in this country or
elsewhere, by saying what jurists belonged to each sehool,
and what has been the effect of the labours of the different
schools on the progress of the science. Without under-
valuing Professor Lorimer’s classification, we venture to
arrange English jurists under somewhat different heads.
Our object 18 simply to make a division, under which Eng-
lish philosophers or jurists may easily be placed.

I. The School of Hobbes.—In reference to the foundation
of morals, law, and government, Hobbes originated a distinet
school of thought in England; or, if we say he revived the
doctrine propounded by the Sophists and Epicureans of old,
he materially modified their theories, recast them, and
reasoned them out according to modern methods of inquiry.
All the works of Hobbes are marked by originality and
vigour. The views of all subsequent English sensational
thinkers have been largely moulded by his doctrines, as in
the case of Bentham, Aunstin, Mill, and Maine. Hobbes cer-
tainly said much about ‘‘ the law of nature ;" but then, with
him, natural law and civil law were identical, or, to use his
own words, “ the law of nature and the civil law contain
each other, and are of equal extent.” He did not, therefore,
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beliove in an independent nataral law that was the source of
the permanent element in positivelaw. According to Hobbes,
instituted law created right and wrong, justice and injustice,
and moral distinctions, and there was no higher ground on
which we can jusiify law. His definition of law and of a
good law will enable the reader to judge of his theory, so
far as our subject is concerned. He says:

“] define civil law in this manner. Civil law is to every subjeot
those rules which the commonwealth have commanded bim, by word,
writing, or other sufficient sign of the will, to make use of, for the
distinction of right and wrong,—that is to eay, of what is contrary,
and what is not contrary, to the rule.”” By a good law, I mean not
a just law, for no law can be unjust.” *

Thus, every law is just, and it is just by its institution or
sppointment, or by the will of the sovereign power that
makes it. Hobbes laid it down that law was * a command,”
set or appointed by the sovereign power in a State, and that
nothing else was law; and Bentham, Austin, Mill, Maine,
and their disciples, have repeated this dictum after him; a
few able thinkers have embraced and defended the prin-
ciple of Hobbes ; and after the Restoration his writings were
much relied on by the supporters of arbitrary power; but at
no time could it be said his disciples were numerous or influ-
ential, or that his doctrines exercised much influence on the
legislation or law of England.

1. The Analytical School of Bentham.— The mind of
Bentham was essentially analytical. This is shown in the
wonderful analyses and classifications he made of pleasures
and pains as the sources of human action. Through this
analytical process, Bentham reached the conclusion that
utilitarianism is the foundation of morality and law. He did
not seek the nature of law in abstract justice, in natural law,
philosophical principles, historical research, old codes, or
‘* early forms of jural conceptions,” but in what he believed to
be immediate objective utility. Although Bentham always
affected to despise abstract reasoning, and professed to con-
sult actual facts, yet he deduced his conception of what law
should be from his theory of pleasures and pains as the con-
stituents of human felicity. This was abstract and theoreti-
cal enough. The tendency of this school to abstract reasoning
is strikingly illustrated in the treatise on jurisprudence by Mr.
James Mill, one of the most acate of Mr. Bentham's disciples.
Like Hobbes, Bentham taught that law was & command, set

¢ Leviathan : Molesworth’s Edition of Hobbea's Warks, Vol IIL pp. 251, 356.
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by the Supreme Power, and that nothing but formal and
express commands were entitled to be called law; but he

iffered from Hobbes in seeking for a justification of law, not
in the will of the sovereign, but in general utility. Austin®
strongly urges that Bentham belonged to the historical school.
There could scarcely be a greater mistake. Few men have
had less respect for historical inquiry than Bentham, and he
would have ridiculed the idea of attaching importance, as
Bavigny and Maine do, {o the * early forms of jural concep-
tion.” The labours of Bentham heve been & great power in
effecting usefal reforms, both legal and political. If it cannot
be said that he did much for jurisprudence as a science, yet
all will admit that the diffusion of his views has produced a
very salutary effect on the laws and institutione of this
country. Mr. Holland has shown that law reform in England
has ;hitherto related to the matter or substance of the law,
and not to its form; and he remarks that ‘the object at
which Bentham chiefly aimed was the re-expression and
re-arrangement of the law according to a scientific method ;" t
but this certainly has not come out of Bentham’s labours, baut
a vcifry different result—a change in the substance of the law
itself.

III. The Historico-Analytical School of Austin. — The
general nature of Mr. Austin’s system of jurisprudence has
been already briefly described, and we need not further
enlarge upon it. Austin founded his jural doctrines upon
the utilitarian theory of morals. This is an essential part of
his system, and hence the name we have given to his school.
Some of Austin’s recent disciples seem anxious to separate
his doctrines about law from the doctrines of utility; or,
indeed, from ethics altogether ; but we cannot see how this is
possible, if we would ascend to the foundation on which law
rests. Thus, adopting Austin’s conclusions as to the nature
of law, Mr. Markby says, * They in no way depend on the
theory of utility discussed and advocated by Austin.”$ In
the same way Mr. Poste, while expressly adopting Austin’s
explanation of the nature of law, remarks, they ‘‘ are uncon-
nected with the hypothesis of any particular school of ethical
speculation.” § This view seems to us unphilosophical, and
certain it is that Mr. Austin did not separate his doctrines
about law from his theory of morality.

IV. The Inductive School ( Subjective and Objective ).—

* Jurisprudence, p. 702 - Elements, p. 4.
t Essoys on mipomdLuw, p- 29. g Comment ol: Gaius, p. 2.



English Inductive School. 39

‘We have used the phrase ** Practical School ” to describe the
method of cultivating law that was pursued in England before
the rise of the new movement which regards jurisprudence as
a science ; we now take Professor Lorimer’s phrase as descrip-
tive of those English jurists of our time who seek to establish
jurisprudence a8 a science, but who cannot accept the doo-
trines laid down by the schools just named as to the nature
and foundation of law. These jurists follow the dphilosophicsa.l
school in recognising natural jestice as the underlying prin-
ciple, or permanent element, in all law, but they also take
into account all facts, internal and external, that relate fo the
inquiry. And thus, through the aid of philosophical prin-
ciples, historical research, experience, and all legitimate facts,
they labour to build up jurisprudence into a scienco that
shall have both a theoretical and & practical side. They
reject the dictam laid down by Hobbes, and repeated by
Bentham, Austin, Mill, Maine, and others, that the essential
nature of a law resides in its being a command set by the
sovereign power in a State, and they ground their views on this
point on a broader, deeper, more scientific basis—a basis which
they find in the moral nature of man, and the facts inevitably
generated through the developments of this moral nature in
society. To this school belong such writers as Mr. Reddie,
Dr. Whewell, Dr. C. J. Foster, Mr. J. G. Phillimore, Sir
Robert Phillimore, Mr. Herbert Broom, Mr. W. M. Best, Mr.
C. 8. M. Phillipps, Mr. Lecky, Mr. Shadworth Hodgson, Dr.
John Grote, Professor Blaclie, Professor Liorimer, and many
others, whose writings are now moulding English thought on
legal questions. In reference to America, we may say that
Mr. Chancellor Kent, Mr. Justice Story, Mr. Wheaton, and
other eminent American jurists, belong to this school.

V. The School of Roman Law.—By this phrase we do
not design to describe a body of jurists that have propounded
views respecting the nature of law distinct in principle from
those held by the sects just mentioned; but our object is
merely to point to the fact that the stady of Roman law has
been revived among us, and is now being prosecuted with
considerable zeal by many able thinkers. Men of every
school cultivate Roman law, bat there is & marked difference
in the imporiance which is attached to it. Some regard the
study as desirable, as & means of securing an acquaintance
with the admirable mode in which jural conceptions are
developed and spglied in that law. But men like Savigny
and Maine go further than this, and seem to regard Roman
law, in its substance and form, as the model of all law, and
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that it might be adopted in every country, or incorporated
with the law of every state.®* Buch n.pﬁ;ars to be the drift:of
what Savigny, Maine, Dr. Tomkins, . Poste, and some
others, say on this subject. It seems to us an error. We
rejoice that an interest has been awakened in England in
Roman law, and that more attention is being given to it in
places where law is studied. Besides the lectures now given
on Roman law, it is satisfactory to lmow that many useful
works, a8 Mr. Cumin’s Manual of Civil Law, Sandars’s Ver-
sion of the Institutes, Poste’s Translation of Gaius, Lord
Mackenzie’s clear and simple exposition, afford the student
every facility for the mastery of Roman jurisprudence.

We have not space to enter upon anything like a eritical
examination of the doctrines advanced by the adherents of
the different schools we have mentioned. From the distine-
tive views of Hobbes, Bentham, and Austin as to the nature
of law, we entirely dissent. It is cheerfully admitted, that
Bentham and Austin have rendered signal service to the
causo of law amendment. In the first place, their dogma
that law is necessarily a ‘‘ command,” is based on an inade-
quate conce%téon of its very nature and sources.t The ques-
tion cannot be discussed here, but we may say that the fallacy
of the position is shown in the writings of Foster, Best, and
others that we have referred to, and by Professor John Grote
in the ninth chapter of his Ezamination of the Utilitarian
Philosophy ; end the point is still more fully and profoundly
argned in the able pamphlet, Considerations on Law. Then,
secondly, the writers belonging to these empirical schools
regard natural law and natural justice as fictions and absurd-
ities. Mr. Austin speaks of the reasoning about these matters
as “ pernicious jargon,” and Bentham wuses very similar lan-
guage. Now, without a sense of justice, have we any means
of ascertaining the character of a law? How ean we estimate
that character? If there be no moral test, the whole matter

® We see something of this spirit in Maine's paper in the Cambridge Essays,
and in his work on Ancient Law ; in 8o excellent a book as the Compendium of
the Modern Romas Law, by Tomkins and Jencken, and in some other recent
Bt ol o tsin ot an * soperesious miaton” od Bl ades
o as “su itious iration " “bli ora-

S8 T roralta from.this dogma, that all castomary lew,—th portan
t results is dogma, mary law,—the most im \]
of the real law of every people,—and international law, is not law at all,
not :{%“rmnl.ly [y inted.hl;;l;tl.'" o; commanded, by Rn‘ t:l‘lgetermmm'
superior *'| is is ow, sophistical, and unsatisfactory. r sy, with
Professor Grote, that *Law is the public resson of a society, pnrhcxp{ted in
more or less by the maas of individuals, enforceable upon all who will not par-

ticipate in it.” This question is fully reasoned out in Considerations or Law.
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resolves itself into this: Is might the test of right? If so,
there is no reality in moral distinctions, and the words
“ right " and “ wrong,” “just” and * unjust,” as applied to
law, mean something totally different from what intelligent
men have used them to denote. They must simply mean
what is appointed or prohibited by the sovereign power. In
opposition to this doctrine, we say the moral nature of man
demands a justification of a law in the nature of things, or
in something behind the mere will of the lawgiver. We say
with Burke, * We are all born in subjection, all born, equally,
high and low, governors and governed, in subjection to one
great, immautable, pre-existent law, prior to all our devices,
and prior to all our contrivances. ... This great law does
not arise from our conventions or compacts; on the contrary,
it gives to our conventions and compacts all the force and
sanction they can have.” ® Man's moral nature demands
that the act itself of the lawgiver in making law should be
justified. In the next place, we see no force whatever in the
explanation these writers offer about a law being *‘ legally
just.” Hobbes said, “ No law can be unjust.” In this he
followed ont his principles to their logical issme. Austin
defends the remark of Hobbes, and says he only meant to
say that no law could be legally unjust. But what is meant
by * legally unjust ?”" The question comes back upon us,—
I8 a law legally just simply in virtue of being appointed by
the sovereign power ? Does not ‘‘ legally,” with Hobbes and
Austin, mean lawfully appointed by the sovereign? If so,
Austin is either reasoning 1n a circle, or simply removing the
point at issune a step further back. We want to know what
constitutes the appointment of a law—its ecnactment—its
legality—just ? We say this act itself requires to be justified
by something higher, greater, and more abiding than the will
of the lawgiver. Farther, the doctrine of some of these
empirical schools separates law from ethics, from moral prin-
ciples, and the moral nature of man. In doing this, we
submit, it separates law from its natural and necessary
foundation. They require us to reason about the most moral
things in human life—laws, rights, obligations, duties, and
wrongs—apart from moral facts and moral principles. These
points raise some of the most important questions in theo-
retical and practical morals, which we have not space to
congider, but must leave them with the hints now thrown out.

At the head of this article we have placed the titles of

® Works, Edition of 1852, Vol. VIL p. 357.
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several recently published works that deal, more or less
directly, and more or less fally, with the great subject we
have been considering. These books represent different
schools of thought; and, from our quotations, and reference
to their contents in the course of the discussion, we appre-
hend the reader will have little difficulty in saying to what
party each of the principal writers belongs. From the bare
title-page of Professor Liorimer's Institutes, it will be evident
that he is an expounder of natural law as the ground of
positive law. The reader will also be prepared to refer Dr.
C. J. Foster to the same class; while he can hardly fail to
conclude that Mr. Markby represents the opposite, or his-
torical school. Judging from what has appeared about the
treatise by Professor Amos, the reader may fairly be in doubt
as to where he should place him. As only some slight inci-
dental indications have thus been given of the character of
these works, we should have been glad if we could have
noticed at greater length the principles and methods un-
folded by these writers; but this is impossible, and we shall
oonclude with a word or two about their general nature.

The object of Professor Lorimer, in his Institutes of Law,
is to expound the nature of natural law, show what are the
sources of our kmowledge of it, how we become acquainted
with it, and how it becomes the permanent element in positive
law. This is an important theme, and it is a theme on
which English literature lacked a good book. If the Profes-
sor’s work is not all that was wanted, it is still an able and
learned contribution to the discussion of a question vital fo
the establishment of jurisprudence on a scientific basis. In
several respects the work is disappointing; in the frequent
expression of opinion on current political questions, in the
amount of space devoted to other minor or irrelevant matters,
and in its want of scientific method; but, notwithstanding
these shortcomings, we welcome the Institutes as & masterly
exposition of the nature, sources, and authority of natural
law, and of its relation to positive law. At a time when ably
written works are appearing from the opposite schools, we are
thankful for Professor Lorimer’s opportune defence of nataural
law, and would earnestly recommend his work to the students
of jurisprudence and philosophical inquiry.* Mr. Markby’s

* The same may be said respecting two other works that have been men-
tioned more than once. Professor Foster's Elements of Jurisprudence, and Mr.
Phillippa’s Jurisprudence, 1863. These books supply scientifio expositions of
the foundations of jurisprudence as based on natural law. Mr. Phillippe's
second book, on Natural Jurisprudence, is invaluahle.
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Elements of Law is not a controversial work, but it opens
with a brief statement of the fundamental principles held
by the historical school. This is followed by a lucid explan-
ation of the fundamental doctrines of jurisprudence. It is
designed as & sort of text-book for students who seek to
obtain some kmowledge of law as a science before they enter
upon its practical details. If we could speak of it apart from
its fandamental principles, which in some degree colour most
of its expositions, we should regard it as an admirable attempt
to supply & real want in our literature. The aim of Professor
Amos 18 very different from that of Professor Lorimer. His
Systematic View is not occupied with an examination of the
various questions connected with the natare and foundation of
law, but it is rather devoted to the unfolding of the consti-
tuent parts of the science in a systematic form. In this
respect the undertaking is well executed, and the book will
be valuable alike to the student of jurisprudence and to the
thoughtfal general reader. The chapters relating to the dis-
tribution of the parts of a legal system, to the classification
of laws, to the law of contracts, to procedure, and to inter-
national law, contain some admirable S.iscussions of important
questions. Professor Amos does not follow exclusively the
principles of any of the schools we have described: his
method is inductive, and his leaning is towards the historico-
analytical sect. The pamphlet entitled Considerations on Law
is an exceedingly able and well-reasoned examination of the
source and foundation of law. Without being formally con-
troversial, we think it most effectually disposes of the view of
the empirical schools that law is simply a command.
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Ant, II.—1. Origin and Development of Religious Belicf.

2 Vols.

2. Iceland : its Scenes and Sagas.

8. Post-Medieral Preachers. By 8. Barma-Gourp, M.A.
1859.

4. Curious Myths of the Middle Ages. 1872. New Edition.

5. A Hundred Sketches of Sermons for Extempore Preachers.

6. Werewolves, Natural History of.

7. Legends of Old Testament Characters, from MSS., Talmud,
and Other Sources. 2 Vols.

8. Lives of the Saints.
9. Curiosities of the Olden Time.
10. Essays in Orby Shipley's Collection.

Ma. Barmva-Gouwp is a voluminous and also a many-sided
author. He has attacked all manner of subjects, from
Werewolves and their Natural History to the Mysteries of
Hegelism applied to Christianity. He is equally at home
beside the great Geysir, discussing an Icelandic sags, and
among the Israelites of Frankfort, collecting Talmudic
legenga and gleaning the latest news about the Wandering
Jew. In his last work, the Lives of the Saints, he has
a task before him which will for many a day put a stop to
his essays in comparative mythology, if indeed, without
attempting to rival the unapproachable Bollandists, he aims
at even the relative completeness of Alban Butler.

We have read a great deal of Mr. Baring-Gounld, and we
seem to understa.ngr why his range of subject is so wide.
‘ The Charch,” he tells us, must, being catholic, find room
within itself for every form of belief that has ever entered into
the heart of man; therefore he, a faithful son of the Church,
takes an interest in the most opposite kinds of literary work,
whether in detailing the absurdities of monkish legend, the
childish nonsense of the Talmud, and the wild vampire tales
which used to make us turn pale in the nursery, or in making
out that Hegel is the main prop of the Church, nay, that

- the only salvation for Christianity is by ‘‘reconciling the
a.nt:::;nies" through an immediate adoption of the Hegelian
method.
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This is 80 important a discovery that we at once tarn to
the two volumes which we have placed first on Mr. Gould’s
list, though they are by no means his earliest work.

It is startling to be told that Christianity, answering to the
whole instinets of humanity, must have a dash of the Mylitta
and Ashtaroth worship in it, and that hence comes the
markedly erotic tone of Jewish sacred poetry, and of all
Christian song. It seems cynical, too, to remind us that
*the Church adopted so many heathen nsages, and that her
very creeds have in great part come down from heathenism, .
because Christianityis the reintegration of all scattered religious
convictions.” It 1s, moreover, a strange way of justifying
the doctrine of ‘‘the perpetual presence of Christ in the
Eucharist ” to say that * idolatry and fetishism are expres-
sions of man's desire to fix attention on one point, to have
a centre of devotion : they are present wherever worship is
offered, therefore they must have their expression in the
Christian Church. They are appeals to God; and God's
answer is the Incarnation, which, therefore, could not cease
to be manifest to men after thirty-three years. We want a
prolongation of Christ's objective presence.” That is—we want
the Mass.

But of this more anon. At present we merely remark that
when Mr. Baring-Gould says *‘true religion must be the com-

lement and corrective of all the wanderings of the religious
instinets,” and, again, ‘“if Christianity be true, it must be
true to human natore and thought,” he says what is un-
questionable. Other men have laid down the same axioms,
and have shown that in almost every religion there is some
dim foreshadowing of Christian truth. Mr. Maurice, in his
Religions of the World, found testimony to the truth of the
Gospel in the upward longings, the vagne aspirations after a
Father, which breathe through all creeds, even the most
degraded. According to Mr. Baring-Gould, Christianity has
room for the bad that every religion has developed, room for
everything that is not a ‘ negation"—* negations” being, as
far as we are informed, the infallibility of the Pope, and also
all distinctively Protestant doctrines.

This is the difference between the two : Mr. Maurice says
that all that is best in the creeds is prophetic of, and akin to,
Christianity ; Mr. Baring-Gould affirms that all that is gross
and earthly in false religions finds its place in Christianity,
because man’s nature is complex.

The first looke on Christianity as the archetype after which
man'’s best efforts strain, and have always strained, to which
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his noblest thoughts aspire and have always aspired. He
argues as if the rule “ be ye perfect,” whereby men are lod
to grow up to the measure of the stature of the fulness of the
Christ, did not first come into play when it was formulated in
the Gospels and Epistles, but that human nature had been
unconsciously working up to it from the outset. The latter
seems to fix & wrong meaning on the word catholio, and
sometimes comes very near making the Charch catholic in
“the sense in which a cesspool might be so styled, as receiving
garbage of all kinds.

No doubt man has & twofold nature; and the Sacraments
appeal to both parts of this nature of his. But surely it is
an unfair stretching of the Bacramental idea, an unfair
glorification of man’s baser part, to say that a religion, all-
embracing because it is Divine, must involve coarse elements,
must give scope for all the longings of our lower nature. At

" this rate, what becomes of that * working out the beast” of
which the poet speaks? Such a notion, reduced to practice,
results in practical Romanism,—i.c., fetishism of the grossest
kind for the messes, whatever esoteric explanations and
“ reconcilement of antinomies"” may save the consciences of
the more educated.

Religion, we hold, purges out man's dross ; but Mr. Baring-
Gould delights in the letting dross and all remain together ;
he is (to use 8 homely illustration) like those eoffee-drinkers
who insist on drinking up the dregs.

Baut, besides being unsatisfactory, he is unpractical into
the bargain. *‘ Catholicism (he says) must contain every-
thing that heretical and schismatieal bodies believe and
affirm, affirming in totality what they affirm in part.”
Fancy a Church catholic which should offer an asylum to
men of all beliefs, which should say to James Martineau, to
Mr. Voysey, to Mr. Purchas, and to Cardinal Cullen, “ Give up
your negations, and you will straightway find each his place
in our vast building.” This is surely making the Church
more comprehensive than Archbishop Tait at Tunbridge
lately said the Charch of England ought to be—yea, wider
than even the broadest Churchman, who can preface his
treatise with an extract from ‘ the invocation to the God
Ram,” could desire to see it.

On the whole, we are forced to say of Mr. Baring-Gould’s
moet important work that it is rather startling than original :
what is new in it is not trne, and what is true is not new.
The first volume is & fair summary of the ancient faiths and
philosophies, such as might have been worked up from col-
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lege notes helped out by a course of Lewes or Ritter. The
second is & bold attempt to harmonise Mansel and Maurice,
to show that the philosophy of the Unconditioned is not in-
compatible with that of the Theological Essays.

It is a bold attempt; and, if attempted, deserves more
careful working out than Mr. Baring-Gould has bestowed on it.
Assertion does not go far now-a-days. Of what use can it be,
for instance, to tell a materialist that * to conceive the an-
nihilation of the conscious self is simply impossible ; try ?”
And this is only one out of hundreds of assertions which our
author makes with the dogmatism of a schoolman, or of &
Hegelian, who is (he confesses) & schoolman redivirus, plus
just a very little that the other lacked.

The ides of taking the opposite course from that usually
adopted in theology, and going to the facts of man’s natare
and consciousness, instead of to historical evidence or to
assumed d priori truths, is & good one.

“Dogma (he says) was at first readily accepted by men (should he
not rather say it was secreted by an already corrupt Church, as some
treea secrete poison ?). It wes then forced on men by the Church: it is
now insisted on on the authority of the text. Can we attain to Chris-
tisnity by starting from the facta of human nature and the laws which
they reveal, instead of by resting on suthority, whether of an infallible
text or an inerrable Church

This is indeed a weighty question ; but it cannot be solved
by a crude mixtare of French generalisations and German
trichotomy. It is as if Mr. Baring-Gould, when reading the
Abbé Gabriel and his other Frenchmen, had felt that they
counld not stand by themselves, and so had fetched Hegel and
Feuerbach and the rest to prop them up. The result is novel
but not encouraging. We do not think much will ever come
of philosophic attempts to ¢ harmonise Christianity with
modernism,” as it is called. Believe, and you will see that
all fits into its proper place; but, if you believe not, you will
not be convinced by arguments to which it is always possible
to take exception. Argument will never do instead of faith:
to think that it may, at any rate to some extent, do so, is &
failing of others besides Mr. Baring-Gould. Both Mr. Farrar
(in the Witness to Christ of History) and Mr. Fowle, for
instance, argue for the truth of Christianity because it is the
religion of the strongest and most progressive races. - No
doubt this is true ; but the unbeliever might fairlﬂ point to
the time when the same might have been said of Buddhism,
and aflerwards of Mahometanism. Nay, there was a time
when the strongest race in the world professed an eclectio
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heatheniem, taking the poetry of its worship from Greece, its
epiritualism from Etruria, and its everyday prose from its
own Apennines. Nor is it true to eay (as Mr. Fowle
asserts) that no religion is making way in the world except
Christianity. Have not Mr. Carlyle long ago (in his Hero
Worship ) and Mr. Winwood Reade just lately (in the Martyr-
dom of Man) told us how Mahometanism advances steadily
through Central Africa? Do we not often read of its progress
in China ? And have we not been told that in Hindostan its
converts are reckoned by thousands yearly ?

Arguments of this kind are of just as much avail against
the infidelity of to-day as ‘‘ Apologies for the Bible " and. the
like were againet that of a century ago. It was not works
like these, whether weak or able, it was the preaching of
Wesley and Whitfield, and the mighty u heavnq which fol-
lowed outside, and afterwards within, the Establishment,
which then beat down unbelief for a time; and nothing bat
o similar revival will do the same work now.

We fear that Mr. Baring-Gould’s attempt savours too much
of the unprofitable argumentative kind. The fallacies both
of political economists and of their opponents come from
neglecting Aristotle’s rule, and applying strict logic to a sab-
ject which does not admit of such strictness. It is the same
with religion; * inexorable logic " will surely lead to impossible
absurdities one way or another. Mr. Baring-Gould is per-
fectly right that *if you stick to the limiting, you become an
atheist; if to the unlimited, you become a pantheist ;”* but
the true way is surelyis to stick to neither. You must appeal
to faith. Men are so far all alike, that the well-known method
of the Moravians with the Esquimaux is the only true method
with any of them. After years of argumentative preaching,
without making a single convert, the Moravians saddenly
changed and preached only Jesus Christ and Him crucified ;
and almost at once & whole tribe was brought to God. 8o it
must be with the philosophers. On the theory of the absolute
there can be no such thing as moral order; for else the
absolute could be conditioned, restrained, thereby. Neither
can God have any power; for power is the exercise of
saperior force against a body that resists, and such exercise
conditions and limits the absolute. And so the idea of
infinity leads to the denial of all God's attributes. And in
order to get a world at all, Mr. Baring-Gould is obliged to
leave Hegel, and to go to something very like the first step in
Hesiod's cosmogony. As he expresses it (but why shounld such
strange phraseologybe used at all?) * God the absolute, who by
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His essence is all, abases Himself by creation to the sphere
of relations; He consents to be not-all, that He may re-
become all by the act of His creature; for by the love of the
creatare for its Creator all the problems of reason are re-
solved, and the work of creation completed.” There may be
o class of minds to whom this, and much more like it, will
afford satisfaction ; but for mankind (except the Hegelians),
difficulties like these, which our author tells us are answered
by “the trichotomy,"” disappear in practice. Solvuntur am-
bulando, or, in our Lord’s words, ‘‘if any man will do the
works, he shall know of the doctrine.”

Premising this much, we must give a very brief analysis
of Mr. Baring-Gould’s method, interspersing a few of his
most startling phrases.

Not assaming, then, the existence of a God or the truth of
revelation, and quoting the Bible as if it was any other book,
our author sets himself to show what are the religious in-
stincts of humanity, and then how Christianity, by its funda-
mental postulate, the Incarnation, assumes to meet all these,
how fer it does so, and how far failure is due to political or
social canses. In his own words :—

“ The question of the truth of revelation is one on which I do not
touch, We have a Revelation in our own nature. An historical reve-
lation is necessarily subject to historical criticism, and can never be
proved to be true. The revelation of our own nature is never anti-
quated, and is always open to be questioned. On this revelation the
Church of the future must cstablish its claims to acceptance.”—
Preface to Vol. I.

And with this object he begins from the beginning, giving
us a great deal about primordial cells and ‘“grey vascular
matter oxidised by having blood passed over it, the result
being thought,” and about thalami and corpora striata.
This, we suppose, is to conciliate the physicists, who will no
doubt acquiesce in the statement that ‘ mysticism is due to
the combustion of grey matter in the sensorium,” though we
much doubt whether they will deign to admit that “ religion
undertakes to co-ordinate the mind and the sentiment, to
develope equally and harmoniously the cerebrum and the
sensory ganglionic tract, to unite subjectivity and objectivity
in & common work.” There is much in the first of these two
volumes which we admire; for, though Mr. Baring-Gould
speaks (with the approval of the Tablet) of *the miserable
apostasy of the so-called Reformation,” we are anxious to
find all the good we can in his writings. We hold with him
that ‘‘mythology was not the invention of priests,” as the
VOL. XL. NO. LIXIX. E
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soeptics of a generation or two ago were never tired of re-
geating; and we hold, too, that * the belief in caunsality has

rought about the progress of the race.” We can fully go
with him in saying that ‘true religion must be the comple-
ment and corrective of all the wanderings of the religious
instinct,” but (as we have shown) we differ with him in the
way in which we suppose it to be complementary.

The universe may be ‘‘infinite analysis infinitely synthe-
sized ;" everything may be ‘ an antinomy,” and error may
be ‘ the negation of one factor in this antinomy.” Indeed,
these grand phrases seem needless when it is explained that
the antinomy in religion, as in morals, is between reason and
faith, while in politics it is between individual rights and
duties (i.c., between liberty and aunthority). But we do not
think that the need of a mediator is forced on us by the
feeling that ‘' absolute being is equivalent to entire nega-
tion;” nor can we consent to base the existence of & God
on the Hegelian law that contraries imply one another (as
night implies day), and that, therefore, God must exist as
‘“ the opposite pole to the world of finalities.”

Such being Mr. Baring-Gould’s way of acecounting for God,
we are not astonished to find the Incarnate Word spoken of
as *‘ the axis uniting the type with the antitype, the positive
with the negative pole.”

Our author is sanguine enough to think that he gives the
coup-de-grice to Paley’s clock-argument by simply asking,
‘“but who made the clockmaker ?"—and that he is right in
saying (in spite of Bishop Butler) that “natural religion
cannot stand ; it is based on induction founded on hypothesis
—the hypothesis of the existence of the outer world;" though
it is somewhat confusing to be told, immediately afterwards,
that *revealed religion is deduced from the existence of a
God, when the reality of our existence, and of that of the
world, has been demonstrated.”

But we really cannot see how statements like the following
have any practical valne :—

“ Reason and faith being always set in opposition to each other, the
theologian taking up with the one, the philosopher with the other, we
must have some simple indecomposible idea, which will harmonise these
complex terms, and serve as a mean between them, This is the ides
of the indefinite, that which is always defining itself without ever
being completely successful, and which has, therefore, two faces, one
intelligible to the reason, the other accessible to the sentiment by
faith. This idea of the indefinite at once supposes and excludes
limitation.”
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Not thus, we are very sure, will the infidelity of to-day be
successfully answered. Mr. Baring-Gould may repeat as
often as he pleases his belief that ‘if the modern intellect
is to be reconciled to the dogma of the Incarnation, it will be
through Hegel’s discovery.” Our Darwinians and Haxleyites
have passed far beyond *‘ subject - object ” and the other
Coleridgian formulas ; and even Coleridge himself would have
confessed that little light is thrown on the Trinity by defining
it a8 *“ the Absolute traversing three moments.”

A select few, well versed in Fichte and Schelling may
be amused by Mr. Baring-Gonld’s method, as the audience
is by the demonstrations at & chemistry lectare; but how is
it possible for conviction to be wrought in any single mind
by bare assertions, no matter how true, positively backed
up by nothing better than a wild metaphysical jargon? It is
no doubt a grand truth that ‘‘there is nothing against the
law of the strongest but the authority of God, who has made
right dogmatic;” but are not our philosophers continually
asserting that nothing can or ought to withstand this law of
the strongest, and that all the arrangements whereby our
civilisation seeks to defeat it are but palliatives ?

Better than this are our author’s strictures on * the right
of private judgment run mad,” as where he reminds us that
“if I hold my judgment the measure of absolute truth, I
make myself God.” Though, here again, he flounders wildly
whilst searching for the * basis of truth.” * Private judgment,”
he tells us, *“ is, after all, the criterion’ (of relative truth, we
presume),‘ and every one’s private judgment must be believed
In; you must admit all ideas, because all exclusion is &
denial of the absolute.” Here crops up once more that fatal
error 83 to the true meaning of catholic, which meets us
again and again in the work.

His other fatal error is that of the schoolmen, the mis-
taking dialectic, an instrumental art, which has nothing to do
with the truth or falsehood of its object-matter, for o means
of discovering truth. “ I put together” (says our author) “two
sentimental truths, and arrive at a third, which is a rational
truth.” No doubt, if the two sentiments are true. Bat Mr.
Baring-Gould will have to persuade men of this before his
Hegelian method will force them to adopt his conclusions.
No doubt it is a new and graceful way of putting a truth to
say :—** God did not create the world from necessity or from
duty. The idea of the world is irrational; for what can be
more irrational than something added to perfection? Never-
theless the world exists: reality is superior to reason....

E 2
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The purpose of creation must be sought outside the Creator,
and so he must find his motive in what is not as yet; for a
relative will towards that which is not could only be a
creative will. . . . God wills the creature for its own sake, and
the exercise of this will is the supreme manifestation of love.”
But the Christian believes this already, while the Fichteist
denies the existence of the world, and the physicist scouts
the idea that love is exhibited in creation, and holds that—

Nature, red in tooth and claw,
With ravin, shrieks against a creed

50 opposed to the facts of experience.
As Mr. Baring-Gould well says,—

“The god of reason cannot be the object of religion, for reason
traces the nerves of man’s necessities, not to satiefy them, but that it
may look on them and pass by on the other side. If the ideal, uncor-
rected by reason, rushes on into the abysses of passion, the reason
withdrawing God from the range of the emotions, leaves man pulseless
and despairing. Then Christianity steps forward with its great
hypothesis of the Incarnation as the only escape from the dilemma.
God who condescends to create has condescended further to meet the
exigencies of the nature which He made by taking manhood into
Himself. . . . Itis a contradiction in terms, irrational even as the
existence of the world is. . . . As matter is @ mode of Force,—Force
entering into a modification of itself, exteriorising itself,—so the
Incarnation is the manifestation of the love of God, which is itself a
mode (a Personality) of the Alsolute. . . . If the Incarnation
hypothesis is true, God is still all that the reason can conceive of
Him; He is also all that the heart can desire in Him.”

All this may pass. It is not new, but it is well put. But
again we ask, Cui bono? Whom can it possibly convince ?
To what class of mind does it appeal ?

It is true that the Creation leads necessarily to the Incar-
nation. It may be true that ‘‘ the Word is the mediator
between two antinomical factors, without confusion of nature
or absorption, any more than of the North Pole by the South,
which poles the axis of the earth unites by separating. . . .
BSo Christ is the etermal equation of the finite and the
infinite ;" but we will not believe that ‘‘ the Hegelian tri-
chotomy, fully apprehended, casts a flood of light over the
argament of St. Paul, and makes intelligible to us what iwas
probably only obscurely seen and vaguely felt by himself.” No
wonder & man who writes in this way should assert that it
was Hegel’s Lutheran prejudices that made him fail to perfect
the union between Christianity and philosophy.
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As we hinted, Mr. Baring-Gould studiously depreciates the
historical evidence for the Incarnation; but, mixed with
many wild statements, there is much in his chapter on this
subject with which we can agree. Thus,—

“ The real evidence for the Incarnation is our own nature crying
out to see God and live. . . . Religion is personal, and must spring
up from conviction in the individual breast. Therefore we shall fail
if we make the Bible or the Church the starting-point of religion ;
they may help in universalising our beliefs, but they cannot strike in
us the spark of conviction.”

But almost immediately we are met by such paradoxes as
this :—

“ How can two such opposite theories as Pantheism and Deism be
reconciled ? I cannot explain; but I afirm that each is simultaneously
trae, and must be true, for each is an inexorably logical conclusion,

and a positive conclusion ; and all positive conclusions must be true, if
Christ is the ideal and focus of all truths.”

Our author’s chief strength, however, comes out in his
way of contrasting ‘‘the Church” and the sects. ‘*He who
passes out of a sect into the Mother Church is not required
to renounce any dogma, but to admit that which heretofore
he rejected.” This would be all very well, were it not that
your distinctive doctrines will, very probably, be explained
to be negations; and therefore, since a negation is nothing,
you will have to give them up all the same. Thus, * Catho-
licism proclaims faith and good works; Luther omitted the
second ; added a negation of the second point which the
Church affirmed,—i.e., he added nothirg.” This is annihi.
lating one’s adversaries with a vengeance !

The same chapter contains some very garbled extracts from
Luther's Table Talk and elsewhere. Thus, Mr. Baring-
Gould seizes delightedlyon this (from Luther on Galatians) :—
¢ Morality is obedience to the law of the land, and in no
way affects the conscience ;” and he acouses the Lutherans
of establishing the doctrine of justification by faith, and then
hacking away all its consequences. Thus (we are assured)
Luther ¢ was led to deny the sinfulness of sin and the holi-
ness of God.” [Equally unfair is the way in which our
author classes Feuerbach and Proudhon among the Re-
formers, while, in his quotation from the latter, ‘ Come,
Satan, thou calumniated and proscribed one; come, that I
may embrace yon!”—he seems to take the Frenchman's bitter
irony for grave earnest.

Then follows some strange stuff about the contrast be-
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tween Protestant and Catholic society—the latter disilsying
mutual trust, confidence, and sympathy, the former showing
distrust, suspicion, and alienation. OQur author's experience
singularly differs from that (among many others equally un-
prejudiced) of MM. Erckmann-Chitrian, who, in the Sous-
maitre, tell us that in Alsace the Lutheran and Jewish
villages are far ahead of the Romanist. The Gemmi Pass
(says Mr. Baring-Gould, on the contrary) divides courteous-
ness in the Valois from bratal coarseness in Berne. ¢ The
il weeds of blackguardism, enobbishness, and vulgarity,
stare you in the face at once in Holland or Prussia.” This
1s as ridiculous as the old joke about your being able to find
out by the smell when you had got across the frontier into a
Catholic canton ; and in a professedly argumentative book it
is sadly out of place. Indeed, from this point onward, the
greater part of the work is a tirade ageinst Protestantism.
Protestantism would seem to be far worse than Rome,
though Rome sometimes (as when she assails scientific truths)
is infected with the same spirit: ‘‘ And Philip II. waes a
greater Protestant than William the Silent.” Here is
one of Mr. Baring-Gould's choice morceauz :—* The Tri-
dentine anathemas were hurled at no positive belief; but
every Protestant confession has been charged with explosive
material to kill the faith of the simple, and mangle that of
men of wider compass.”

To men of this frame of mind, schism is far worse than
the most hopeless corruption. Our author confesses that
the Church “ did worse than forget the rights of man: she
chained thought, which in the elave was free;” and yet a
few pages after (in the chapter on the social aspects of the
Incarnation), he lays down the following propositions :—
“ Wherever truth is there is Christ, wherever Christ is there
is the Church ;" and *to say that outside the Church is no
eafety, is equivalent to saying outside the truth is no truth.”
This Church, however, is not to be subservient fo the
Btate: *““Till Church and State—i.c., moral and effective
authority—are severed, the Church can never fulfil her
mission. . . . The union of Church and State caused the
Papacy, which grew up to resist secular interference.” And
the emancipated Church will be perforce a very strict disei-

linarian :—* No member of it may deny & dogma which he
oes not believe. . .. If any body declares all that is within
the range of his own beliefs, and accepts as true all that is
authoritatively declared by the representatives of all, he is
s Catholic. He may not himself be able to believe, but he
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bolds the measure of truth to be universal, not individual.”
Mr. Gould does not make clearer the old definition of St.
Vinoent of Lerins: ““ quod semper, quod ubique, quod ab
omnibus.” It is painfal, however, to reflect that the whole
objeot of all this elaborate chapter is to glorify the * perpetual
Bacrifice of the Mass :"—

“ The Sacraments are a prolongation of the Incarnation,—a mate-
rialising of grace to bring it within the compass of man’s affections. . .
They make the Incarnation not a mere history of the past, but an
ever-present reality. . . . God's help is given, according to the law of
man’s nature, in a material form. . . . This principle makes not only
the Sacraments, but also scapulars, images, and other gifis of the
Ohurch to be grace-giving. . . . Our reformers hacked away the lower
steps of the ladder to heaven, by which the feeble and ignorant lift
themselves up, and now they lie in sullen despair on the ground.”—
Vol. IL p. 276.

But we are tired of making quotations. Protestantism, we
learn, has been wholly deserted by the spirit of worship.
‘“ As the virlnous man is a perpetnation of Christ’s moral
lifo, a8 the Sacraments are the perpetnation of Christ's
grace-giving life, so in the Encharist Christ is perpetually
present to receive our homage and worship."

It is hard to foresee how ecclesiastical courts will proceed
in any special instance; but surely our author lays himself
open, over and over again, to the charge of which Mr.
Bennett, of Frome, so narrowly escaped being found guilty.
“In vain” (he adds) ‘' have we thrown open our churches;
worshippers will not come, till we restore to our altars the
presence of our Incarnate Lord, under the form in which He
i8 content to dwell with us.”

After this we read without astonishment that * the Atone-
ment i8 not an expiation for men’s sins, but the sacrifice to
man of everything as a complete epiphany of God’s love ;"
and that ‘ the Communion is the application to men of
Christ’s atonement” (p. 314); and farther, that * the Mass
is the recoil-wave of the Divine love, man saying to God,—
You have giwen me all, I give You back all that I value most,—
i.e., Christ. . . . An observer smiles at the interchange of
small presents, but the moment he himself loves, the most
trivial offerings are conmsecrated.” The appositeness of
which illustration is only equalled by the adaptation to
prove the same point of those glorious lines,—

“ Love so amazing, so Divine,
Demands my love, my life, my all.”
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And this is to end in a monstrance, in a wafer placed behind
a glass plate, and surrounded with gilt rays. Verily, fetish-
ism has a considerable part in Catholic faith as expounded
by Mr. Baring-Gould.

But we must leave this, the most serious of our author's
works, first remarking that passages like those quoted might
be almost indefinitely multiplied. Thus, *“in the French
or Italian peasant, thanks to his Church, the animal has not
wholly mastered the man,” while the English middle class is
sneered down with a quotation from Matthew Arnold.

We have lingered long over this work, not because it is
ever likely to be as much read as some of the others, but
because it is our author’s most serious work,—that by which
he himse)f would wish to be judged. It is, moreover, &
dangerous book, because it pretends to prove its point by
pure logic,—its point being the establishment of what we
hoped was an exploded error.

Turn we now to our author's other works, in which he

shows himself a lively writer, and by which he has earned a
well-deserved popularity. If we cannot acquit him of a
certain rashness of assertion, and an unscholarly habit of
rushing to conclusions after imperfect induction, we have not
only the book already noticed to bear us out, but also we
_-remember some extraordinary statements in his Popular
Myths, published several years ago, and just re-published
for the third time. He there deliberately and repeatedly
asserts his conviction that the rites and creed of the heathen
Britons have somehow revived under the form of Wes-
leyanism! He says, for instance,* speaking of the pied piper
of Hamelin, and the kindred stories, such as the Erl-king, and
the Demon-pipers of Abyssinia, and the variations of the
Hermes Psychopompos myth :—

‘It is curious that a trace of this myth should remain among the
Wesleyans. From my experience of English Dissenters, I am satisfied
that their religion is, to a greater extent than anyone has supposed, a
revival of ancient Paganism, which has long lain dormant among the
Euglish pessantry. A Wesleyan told me, one day, that he was sure
his little servant-girl was going to die, for the night before, as he had
lain awake, he had heard an angel piping to her in an adjoining room.
The music was inexpressibly sweet, like the warbling of a flate,
* And when t’aingels gang that gate,’ said the Yorkshireman, ¢ they're
boun’ to tak’ bairns’ souls wi’ 'em.” I know several cases of Wea-
leyans decloring that they were going to die, because they had heard

¢ P. 425, edition 1872.
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voices singing to them which none but themselves had distinguished. . .
And I have heard of a death being accounted for by a band of music
playing in the neighbourhood. * When t'music was agate, her soul
was foroed to be off.’”

On which choice sample of hasty generalisation we need
make no comment, except that it is matched by the sugges-
tion that Dr. Faber's popular hymn, ‘“ The Pilgrims of the
Night,” is, probably, an unconscious revival of early Dissent-
ing reminiscences.” For our consolation, Mr. Baring-Gould
goes on to say that he himself has consciously adopted the
same idea in a hymn on the severing of Jordan :—

“ Sweet angels are calling to me from yon shore,
Come over, come over, and wander no more.”
—People's Hymnal, 8.

He is careful to explain that he does it on the principle
which led the early Christians to adopt the figure of Orpheus
as a symbol of Christ; by doing which he is surely opening
the door to that distinction between ecoteric and exoteric
religion, which has been so fruitful in mischief.

Again, with regard to the Sangreal, which Mr. Baring-
Gould is quite right in styling not a Christian, but an old
Celtio myth, adapted to the feelings of later times in the
Medisval romances, after identifying the Grail with the
* bagin of the old Druids,”"—who were the Druids, and how do
we lmow, supposing they ever existed, they had any basins
more authentic than the now discredited rock-basins 2—and,
perhaps, with the sacred head of the Templars, he makes the
following astounding remark :—

“ A careful study of bardic remains, &o., will, I am satisfied, lead
to the discovery, that, under the name of Methodism, we have the old
Druidic religion still alive, energetic, and, possibly, more vigorous than
it was when it exercised a spiritual supremacy over the whole of
Britain. With the loss of the British tongue, much of the old termi-
nology has died out, and a series of adaptations to Christisnity has
taken place, without radically affecting the system,”—P. 627.

We are, of course, tempted to ask, ‘ What of the Welsh
Methodists, who have not lost the British tongue? have
they kept the old terminology ?” But such statements are
best left to themselves, unlees, indeed, we were to follow up
the subjeot by ‘* proving,” after the fashion of a comparative
mythologist, that John Wesley himself is a myth, the repro-

uection, in & modern form, with suitable ‘‘ adaptations,” of
one of the countless old solar heroes. The thing could be
done, just as the French Protestant Roussel (Mr. Baring-
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Gould styles him *“some French divine ) gave his reasons
* pourquoi Napoléon n’a jamais ezisté ;" and then the sinti-
larity between Methodism and Druidism would be much
more complete.

Surely all this (and there is & good deal more of it in the
volume which stands first or our list) is & too eager endea-
vour to turn the tables on * the Dissenters,” after the fashion
of advocates who desire to withdraw attention from the weak-
ness of their own side. It was ‘“the Church,” to which Mr.
Baring-Gould is always appealing as keeper and expounder of
the faith, which systematically incorporated heathen practices
into its ritual, and placed heathen gods and heroes on its
calendar. Whether at Rome itself—where,to give one instance
out of & thousand, we have the ambarvalia going on, as of old,
in the name of St. Anthony—or at the very extremity of the
Roman world, in Ireland—where every holy well, and everz
conspicuous cairn keeps, slightly ‘‘ adapted,” the name an
ritual of its Celtic divinity *—the Roman faith was always
equally receptive, equally * catholic " in the sense of assimi-
lating, ‘‘ adapting,” and adopting the local beliefs of the
countries where it was sprend. This was both the cause and
the result of the great corruption of Christianity which began
at least as early as the third century. Roman missionaries
did not deal with the faith as St. Paul had done when (to the
Corinthians) he denounced all attempts to ‘‘adapt’ the
Lord’s Supper to a temple-feast, or an assembly of believers
to & pervigilium. They had their reward in the ease and
rapidity with which they overlaid Western Europe with a
nominal Christianity; but it is strange that those whose
main work has been to enter an active protest against this
merely nominal Christianity become hereditary, should be
accused (p. 557) of holding ‘“a distinct religion, radically
different from the Christianity of which it passes itself off as
& spiritual form; its framework and its nerve being of
ancient British origin.” And it is all the stranger that our
author should ventare on such assertions, while he is quite
ready to confess that ‘‘ the ancient myths have penetrated
and coloured Medieval Christianity,” and while, with
reference to the well-lnown and outrageous story of St.
Ursula and the 11,000 virgins, he laments that ‘“ the Church
should have lent herself to establish this fable by the aid of

® E.g. 8t. Senanus is the eponym of the Shanmon, or Shenan. Can his
ce at St. Sennen, near the Land’s End, be explained on the prin.
m‘ o on which the fount of Aganippe makes its way acroas to Sicily ?
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fictitious miracles and feigned revelations.” Well may he
ask why it is that, ‘ when minds weary with ‘groping after
truth turn to the Church with yearning look, she repels them
from elasping the Cross by her tenacity in clinging to these
idle and foolish tales, founded on Paganism and buttressed
with fraud ?” At any rate, we hope that Mr. Baring-
Gould will admit that the Weeleyanism which he hol
to be founded on Paganism (or, at least, on that shadowy
something or nothing called Druidism) is not buttressed
with fraund.

Bat we do not notice these allegations with the view of
answering or refuting them. That was, as Mr. Baring-Gould
remarks, gufficiently done at the time when his book first
appeared ; though he is still unconvinced, and believes as
strongly as ever in the ‘ remarkable coincidence between
modern Wesleyanism and the religion of our British fore-
fathers.” We have only reprodaced them in order to remind
our readers of the sort of mind with which we are dealing:
fond of theory, and most tenacious of a theory when framed ;
given, therefore, unconsciously to shape facts accordingly,
but at the same time thoroughly ingenuous and translucent ;
a mind which “ thinks aloud,” and whose harshest utterances
are therefore softened by the feeling that they are all that is
meeant, that there is nothing harsher still in reserve.

And now for something about these minor and more popu-
lar books. Of Iceland, we will only say that it contains a
lively account, by an appreciative traveller, of the sights of
that strange island, lm(i> also a spirited translation of several
of the most characteristic Sagas. It did not succeed in
bringing its author's name into the repute to which it has
gince attained. The surface ground had been pretty well
worked out before. Iceland travel is not an inexhaustible
topic ; and Mr. Baring-Gould's book made no attempt af
being exhaustive. The combination of travel and legend is
usually unsatisfactory, and Lord Dafferin had already written
8 book with which everybody was delighted.

The next book on our list is one of far higher pretensions.
As to Mr. Baring-Gould’s Post-Medieval Preachers we cannot
help feeling sorry that, with such a grand subject, it is not
more worthy of it. The field is a rich one, but our author
has not even aimed at working it thoroughly. Men like
Meffreth and Matthias Faber, and even Jean Raulin, may be
among ‘‘the most characteristic ”’ preachers of the fifteenth,
sixteenth, and seventeenth centurnies, but they are certainly
not the most attractive. B8till we are thankful for what is
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done; above all for the introduction, which in eixty pages
gives a good sketch of the history of preaching, especially
during the three centuries under consideration.

While we natarally differ with Mr. Baring-Gould on many
points, we heartily agree with him in his condemnation of
the cot-and-dried style of sermon. Wherever this is heard,
whether in the Established Church, from an old-fashioned
‘‘ High-and-dry,” or from a degenerate ‘* Evangelical,” or (as
{00 often happens) among Nonconformists of various deno-
minations, ita effect is the same: the hearers sleep meta-
phorically, if not with the eyes of the flesh. No good is done
—nay, much harm, the harm of ever-increasing deadness—
by what is ‘‘ the foolishness of preaching " in quite a different
gense from that in which St. Paul used the phrase. Quoting
Dr. Neale (Medi@ral Sermons), Mr. Baring-Gould comes down
with scathing scorn upon the system of dividingand subdividing
into a multitude of heads, which, he says, though getting into
dishonour in England, is still the accepted mode in Scotland.
¢ Mr. Simeon's twenty-one volumes of Hore Homiletice con-
sist of several thousand sermons treated exactly in the same
ways, in obedience to precisely the same laws, and of much
about the same length. Claude’s Essay had laid down
certain rules, and Simeon's discourses were their exemplifi-
cation.” This Procrustean system deserves all that Dr.
Neale and Mr. Baring-Gould can say against it; it tends to
verbiage, and is hopelessly destractive of unction. The
besetting sin of the young preacher (unless he is & born
orator) is lingering too long over the introduction, ¢ tarrying
80 long at laying of the cloth (as an old divine has it), that
no time shall be left for the dinner;"” and the subdivision
into heads directly favours this weakness. What with the
circumstances ander which it was spoken, and the compari-
sons and contrasts which it suggests, the * painful "’ preacher
can (on the Claude-Simeon plan) get two-thirds through his
sermon without one sentence needing earnest thought, or
likely to touch the hearts of his hearers.

Preaching, like anything else, may, to a certain extent, be
taught; just as, with diligence and good instraction, anybody
will, at last, be able to paint landscapes in which the clouds
shall not be wholly like wool-packs, nor the trees like eabbages
at the end of broomsticks, nor the green fielde like sheets of
malachite. But no amount of training can give eloquence,
just a8 no teaching can turn a mere stainer of canvass into a
Claude or a Hobbema. Earnestness may do a good deal, but
it must be combined with carefal training and previous prac-
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tice. Whatever may be the case with poets, of neither
painters nor preachers can it usually be said that their coups
d'essai sont des coups de maitre. This need of training has
long been recognised by most Dissenting bodies: the Esta-
blieshment at last has adopted the same plan—not as a body,
.but in that sporadic way in which it prefers to adopt even the
most necessary reforms. The young ‘‘ deacon, fresh from a
course of port-wine and . . ."—we will not so decry the two
ancient Universities as o name what Mr. Froude (who ought
to know Oxford) coupled (in his Shadows of the Clouds) with
the traditional drink of squires, parsons, and undergraduates
—may still make his début, as of old, and gain his experience,
and learn (if he ever does learn) at the expense of his congre-
gation how to make decent sermons. No bishop can refuse
orders to any one who comes armed with the voucher that he
has attended an University theological course, and who passes
the chaplain’s examination. But young men are no longer
almost encouraged, if we may so express it, to begin the most
solemn work that a man can undertake thus wholly unpre-
pared. Youths, indeed, are still ordained by the score with
nothing in the way of special teaching beyond the * hall
lecture "—a viré voce reproduction of Pinnock, or some
other cram ¢ analysis of Scripture,” supplemented with a
foew notes on the Fathers, such as the student would make
in attending the course of ‘ Patristic Theology.” But now-
a-days no one need be content so to be ordained. The
theological colleges at Cuddesdon, Wells, and elsewhere,
are a direct imitation of the training schools long common
among other bodies; and in them the candidate for orders
may learn both dogmatic theology and the practice of
sermon-making and preaching, and may also gain some
experience in parochial work, The High-Churchmen, by
whom these colleges were originated, and among whom
they have chiefly found favour, are wise in their genera-
tion; the Low-Charch plan of going for a preliminary year
or go to some well-known clergyman, and helping him as a
lay assistant,* better in theory, is not found so successful
in practice as that of bringing men together under college
rules: nor, while the Established Church maintains her
present position, can we think that St. Aidan’s and St. Bees,
and similar theological colleges which do away with the need
of an Oxford or Cambridge course, are likely to produce sach

*® The very High-Church, in their priests’-houses, have begun to a'opt this
same plan.
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useful men as those trained at the older Universities, and
then specially prepared at a theological college. Anyhow
reaching ought to be a matter of special and careful training.

o outery against sermons which the Times used to make
every slack season was mainly justified by the fact that, as
we 8aid, the'art has been learnt, by five Church clsrgymen out
of seven after they have begun to practise it. ‘‘ Habitans in
sicco ” might have found his wilderness & fruitful field, and
“old Dr. Mumble ” might have thrilled his hearers with
what Cicero calls the docti senis compta et mitis oratio, had
theological colleges been in vogue some three generations

0.
nngining can give fluency, training and earnestness can
very nearly (though not quite) do instead of eloquence ; and,
as eloquence is rare, and nine-tenths of mankind must be
content to put up with fifth-rate cooking, badly arranged
houses, ill-fitting clothes, and other fallings-short of the
ideal, 8o they may well be content to do without the power of
golden eech, which is one of God's rarest gifte. But, if
inborn eloquence is wanting, both training and earnestness
are needful. Earnestness alone will not do: the notion that
it is enongh in itself has done great harm and caused mach
scandal in the Churches. ‘Unadorned eloquence” is a fine
thing ; but that unstudied fluency which some speakers mis-
take for it is essentially a bad thing. It disgusts the refined
and educated hearer, and it lowers the standard of thought
and requirement among the less educated.

Nor is training alone enough. One of the dangers of
theological colleges, with whatever Church they are con-
nected, is that they may occasionally turn out theological
pendants, though the counterbalancing advantages (such as
the common life, common library, interchange of thought, &o.)
are so much greater as to make this the most desirable mode
of training preachers. Of this danger, which certainly exists
to some extent, the remedy, in nine cases out of ten, is
earnestness, earnestness from which flows unction ; and with-
out unction a preacher might as well be silent. On this
point Mr. Baring-Gould tells an apposite Medieval legend :—

“ Once an evil spirit entered a monastery, passed his novitiate, and
became & full brother. In preaching one Advent to the assembled
friars he so graphically depicted the terrors of hell that the blood of
his hearers curdled, and some of the weaker brethren fainted away.
By-and-by the friar’s true character was discovered, and the superior
said how astonishod he was that a fiend should preach such a powerful
sermon, calculated to terrify hearers from ever venturing on the road to
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that place which he had so faithfully described. ¢ Think you,’ said the
devil, with a hideous sneer, ¢ think you my discourse would prevent a
single soul from seeking oternal damnation? Not so; the most
finished eloquence and the profoundest learning are worthless beside
one drop of unction : there was no unction in my sermon.’ ”

Nothing can supply the lack of unction; but we must not,
therefore, fall into the error that learning and culture are
destructive of this primary essential, or that the untaught
man, who has got up a set of phrases, and who has self-
oconfidence to go ahend‘: regardless of the sense and connection
of what he says, is necessarily full of unction because he is
loud and fluent. But we must not dwell ton long on this
deeply interesting topie. It is impossible to notice a book
about old preachers without asking what good we can get
from them; and to estimate this we must settle what we
mean by useful preaching. Blackwood (for May, 1872), in &
paper on Church Reform, says :—‘‘ We want our sermons to
be more modern in their cast of thought. They should suit
this nineteenth century as those of the great preachers of
earlier times met the needs and awoke the feelings of men in
theirown day. The mass of sermons appeals to too narrow a
circle of ideas.” Naturally, the writer goes on to praise
Church at the expense of Dissent, by saying that the Dis-
senters’ sermons are generally narrower and more in & groove
than those of Church clergymen. To make this more than
a mere statement would need a far wider experience of ser-
mons than we can pretend to. But those who want
novelty must remember that the Gospel, and not the politics
or the social difficulties of the day, is what the preacher has
to tell of. Other matters he may usefully introduce, but
they must be strictly subordinated to his main subject, not
allowed (as they were sometimes in the stirring discoursea of
the late Mr. Robertson, of Brighton) to overshadow it and
keep it out of sight.

Another danger which a good course at a theological
college is pretty sure to check is undue aiming after origin-
ality. Many are the strange and indecorous freaks to which
this has led on the part of those who, seeking to be original,
have only sncceedeg in being singular. And singularity can
rarely be in place in the pulpit : a good rousing eermon is an
excellent thing; but smart sayings only disturb and distress
the quiet part of the hearers, without doing good to anybody.
The *‘ things new " which the scribe instructed in the king-
dom of heaven is to mingle with the old, are surely not such
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as will alarm good men. Nothing is gained by sharpness;
the mind is quick to detect the difference between the flashing
two-edged sword and its pasteboard counterfeit, however
adroitly the latter be brandished before the eyes.

To return to Mr. Baring-Gould : all that he gives us about
early Christian preaching is & list of names— Salvian,
*“ master of bishops,” head of the great monastery of the Isle
of Lerins, follows in his list close upon Augustine of Hippo.
Much of the patristic preaching is only Scriptural exposition ;
and most of us know how fanciful a great deal of it is, bow
little is to be gained from comments like that which (for
instance) in the parable of the Rich Man and Lazarus, ex-
plains ‘the dogs who came and licked the poor man’s sores ”
to be the preachers of the Gospel whose ministrations were
his comfort in his sorrow? As the Word of God became
better known, the sermon, as we understand it, almost super-
seded the exposition. The best of all models had long been
before the Christian world. Mr. Baring-Gould, and all
Christians will thank him for so doing, shows that the Sermon
on the Mount is not (as too many of us sometimes think) a
string of unconnected maxims, but that, under analysis, its
finished arrangement comes out with wonderful clearness.*
Unhappily this pattern was not followed; the Medieval
preachers aimed at startling effects, the result being much
present popularity, but no permanent good to souls. Some
of them, like Foulque de Neuilly (18th century), were idolised
by the mob. Foulque, we are told, had to put on a new
cassock almost every day, so eager were his hearers to get a
sorap of the blessed man's garment. This wild ad captandum
style got stereotyped, until at last sermons were written and
ﬁlrinted with marginal notes, e.g.: * 8it down. BStand up.

op yourself. Ahem'—ahem! Now shriek like a devil.”
But the pretence of earnestness was not likely to win such
favour as that to which De Neuilly is said to have attained.
The deadness and formality of the whole system had become
terrible in the age just preceding the Reformation ; and only
shows (what we have hinted) that it is quite possible to
imitate, nay to stereotype, your imitation of that roumsing
eloquence of which the original is so delightfal.

To imitate, and not to originate, being the rule, of course
there were plenty of imitators of the classics. * Christ is our
Bellerophon,” says Camus, Bishop of Belley, in a Christmas-
day sermon, ‘‘ who, mounted on the Pegasus of His humanity,

* Page 7.
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winged béhnnion with the Deity, has overcome the world, that
strange Chimsra, lion as to its front by its pride, dngﬁn
behind in its avarice, goat in the midst by its pollution! He
is our youthfal Horatius, overcoming the three Curiatii of
ambition, avarice, and sensuality! He is our Hercules, who
has beaten down the triple-throated Cerberus, and who has in
his cradle strangled serpents.” When he gives quotations
like this, no wonder Mr. Baring-Gould should feel moved to
“cap” them with the old story of the peasant who had heard so
much in his priest’s sermons about Apollo that when he died
he left his old cart-horse o *“ M. Pollo, of whom the Curé had
said such fine things.” At any rate, he cannot accuse the
*“ modern dissenting ministers "—who he says are ‘‘ much of
the same stamp as the popular friar-preachers, the hedge-
priests, who took with the vulgar, because they spoke in
their dialect, understood their troubles, knew their tastes,
and did not shrink from riveling their attention by bur-
lesque "—of the worse than absurdity of foisting classical
allusions into their discourses. Whether all modern popular
preachers can wholly escape the charge of grotesqueness may
be doubted, though very few in any age have equalled Father
Guérin in this respect. Here is & sample of his strictures
on Viand, the author of Le Parnasse des Poétes, a book 8o
immoral that it was condemned to be burnt, along with its
suthor, in 1625 :—

¢ Cursed be the spirit which dictated such thoughts. Cursed be the
hand that wrote them. Woe to the publisher, woe to the reader, woe
to all whoever made the suthor’s acquaintance. But blessed be M.
le premier Président, blessed be M. le Procureur Général, who have
purged our Paris of this plagne. You have brought about the plague
in this city. You are a acoundrel, a great calf. But, no! shall I call
youa calf? Veal is good when boiled, veal is good when roasted, calf-
gkin is good for binding books ; but yours, miscreant, is only fit to be
well grilled, and that it will be to-morrow. You have raised a laugh
at the monks, and now the monks will laugh at you.”

Another of these offensively ridicnlous preachers is Gabriel
Barlette (end of 15th century). Preaching of the Temptation,
he says: ‘ After Christ’s victory over Batan, the Blessed Vir-
gin sends him the dinner she had prepared for herself—
cabbage, soup, spinach, perhaps even sardines.” Rebuking
distractions in prayer, he thus describes a priest at his
morning devotions :—* Pater noster qui es in celis—I say,
lad, saddle the horse; I'm going to town to-day. . . Sanctifi-
cetur nomen tnum—Cath'rine put the pot on the fire . . Fiat
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voluntas tua—take care! the cat's at the cheese . . Panem
nostrum quotidia-anum—mind the white horse has a feed
of oats.” He asks, *“is this praying " Burely, whatever it
is, it is not preaching. Another of these comic preachers
was Michael %[enot of Paris (1518). Here is & sample of his
logic :—** The dance is a circular way ; the way of the devilis
oircular (he goeth about seeking whom he may devour, &e.);
therefore the dance is the devil’s way.”

Mr. Baring-Gould thinks that a great change for the better
came aboat in the 16th century, and that the *‘great preachers
who came and stood in the gap did more to stay the tide of the
Reformation than great theologians like Bellarmine.” Here,as
elsewhere, we object strongly to our author’s tone in speaking of
the Reformation. He finds that ** the Roman Charch, after the
first shock, recovered ground on all sides, for her clergy rose
to meet the emergency, and turned to the people as the true
source of strength to the Church, and leaned on them instead
of putting their trust in princes.” He thinks it was pulpit
oratory, and not persecution, which destroyed the Hugunenot
su'ty in France; ‘‘ for persecution strengthens, but never

estroys.””  Burely everything depends on the way in
which the persecution is carried on; there are instances
in which it has been thorough enough to uproot a faith—
witness Bohemia and Salzburg; but in general, men being
better than their words, its efforts have been partial,
spasmodic—like our own efforts to supplant Popery in Ire-
land. Pulpit oratory, doubtless, did something to defend
Romanism against the onslaught of the Reformation: the
fierce harangues of sealots no doubt often oarried their
hearers along with them. But many other causes—notably
the firm hold which the Jesuits managed, in many countries,
to get of the education of lower as well as higher classes—
contributed, far more than preaching, to support the failing
strength of Rome. Nor can we think that the Protestant
preachers of the Reformation and the century which followed
it were deficient in power or in unetion. Mr. Baring-Gould
pities them, *‘ cut off as they were from that vast storebouse
of learning and piety, the writings of the saints and doetors
of the Church in all ages; the vast encyclopmdias and die-
tionaries of theology, moral and dogmatio, filled with matier
which a preacher of the meanest abilities could work up into
profitable discourses ; great collestions of anecdote and simile
to which he might turn for illustration ; and, above all, ex-
haustive commentaries on every line, aye, and every word of
Bcripture. The Protestant had but his own brains to draw
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from ; the Catholic had the great minds of Catholic antiquity
to rest upon.” Hence (says our author) a marked contrast
between the two in their dealing with Seripture; the Be-
formers make but a scanty use of it ; the Romans display a
wondrous familiarity with every part of it. Is the former
statement correct ? Are not the writings of our Reformers
and their successors saturated with Scripture at least as
much as those of their opponents? One thing we will
concede to Mr., Baring-Gould—the rapid change for the
worse in modern Romanism : * it has quite drifted from primi-
tive traditions.” Hence it comes o pass that, whereas no one
would dream of reproducing & modern Ultramontane’s sermon,
there is much in the discourses of some Romanist 16th-century
preachers which we are able to take almost as it stands.
Perhaps, of the preachers whom our author has selected
.for illustration, the best known is Francis Coster of Mechlin,
born in 1531, received into the new order of Jesuits by Loyoala
himeelf at the early age of twenty-one. Loyola soon found
out his talents and his rare spiritualily, and set him, at
Cologne, in the van of the army of the Church, and in the
thick of the fight then waging. ‘ He is said to have brought
back to the Church maultitudes who had fallen away at the
first blush of Protestantism, and to have strengthened nume-
rous souls which wavered in doubt.” It will be noticed that
our author's sympathies are always in the direction wholly
opposed to our own. Coster may have been an effective and
suocessful preacher, and the stories which Mr. Baring-Gonld
quotes from him may be very tounching; but it was error
and not truth to which Coster brought back those whom
he was able to influence. His dreamy style may be judged
from his etory about the two young pupils of the good
&r‘ilest of Lasitania who used to come over early to help at
88 before ever they ate their breakfast or said their lessons.
Bervioe over, they would put out the altar-lights, and then
take their little loaf and can of milk to a side-chapel. One
day the elder lad said to his master, * Good father, who is
the strange child who visits us every morning when we break
our fast ?’ “I know not,” answered the priest. And when
the children asked the same question day by day, the old
man wondered and said, **Of what sort is he ?’ *‘‘He is
dressed in.a white robe without seam, and it reacheth from
his neck to his feet.” * Whence cometh he ' *‘‘ He steppeth
down to us, suddenly, as it were from the altar.” ‘And we
ask him to ahare our food with us; and that he doth right
-willingly every morning.” * The marks” are then described:
r2
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and s great awe falls on the priest; but at last he says,
iglm.vely:—“ Oh, my sons, know that the Holy Child Jeeus

ath been with you. Now, when He cometh again say to
Him, * Thou, O Lord, hast breakfasted with us full often, grant
that we and our dear master may sup with Thee.'” The
Child Jesus smiles sweetly, and replies, * Be it 80 ; on Thurs-
day next, the day of the Ascension, ye shall sup with me.”
On Ascension Day the children come early, but they bring
not their loaf, nor the can of milk. Mass is sung; but when
the Paz vobiscum has been gaid, they remained on their kmees,
kneeling behind the priest. And so they gently fell asleep
in Christ, and sat down, with their master, at the Lamb’s
marriage supper.

A touching story, but surely dreamy, and tending to efface
the boundaries between fancy and reality, and to foster that
state of mind which M. Renan tells us is the normal state of
all Orientals and was eminently that of the first founders of
Christianity. No doubt, Father Coster told it in solemn serious-
ness, bat is it wise that such tales should be so told nowadays ?
Had not Mr. Baring-Gould better have relegated it in his
book of Medieval myths, as an instance of the Cleobis and
Bito story Christianised, instead of giving it among the
sermons of men whom he sets up as models ?

Baut he will hardly say that Coster should be imitated in the
length of his discourses : one, on the first Sunday in Lent, fills
forty-seven quarto pages, close print, double columns, occupy-
ing about 5,000 lines! And when we find that in this monster
sermon, having mentioned the worde ** forty days and forty
nights,” he notes,  that forty represents the law as amplified
bythe Gospel, 10 x 4! . . forty days did Goliath defy the armies
of the living God,” and so on through all the forties of the Old
and New Testament, we easily see how it would have been
better for being shorter. Here, from the same sermoh, is a
choice argument for transubstantiation :—¢ If Christ by a
word can change stones into bread, can He not change bread
into His true and sacred flesh 2 Here, again, * Christ left
Satan in doubt as to whether He were the Son of God or
not, teaching us pious reserve on the subject of spiritual
Javours.”

This, again, has been overlooked in recent controversies :
¢ Christ's words imply the full inspiration of Scripture. He
says man shall live by every word, and not by the general
sense."”

This is quaint :—* Christ’s great love is here noticeable in
suffering Himself to be borne hither and thither as the
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tempter listed. BSo He afterwards suffered Himself to be
dragged by the wicked Jews to Golgotha and to Calvary.
Bo, t0o, now does He suffer His sacred body to be in the
bands and mouths of unworthy priests and lay people, and
to be offered in the meanest oga , and ocarried to the
filthiest hovel of the sick.”

Here, too, is something racy, applicable to other times
besides the writer's own :—** Christ was exalted to a pinnaole
of the ten:gle by the devil, even so many a holy man may be
raised to the episcopacy by the vilest of means.”

The following is far better:—‘Satan garbles Seripture.
Ho omits the words, ‘to keep thee in all thy ways,’—i.c., in
the ways of God’s commandments, not in breaking those
commandments.”

But we soon come again to such far-fetched, mere trifling
88 this:—* Satan tempts Christ to fall down. His deceits
all have one object, to accomplish our fall.” Though the
closing remark is well worth reproduction : —** Conflict with
Batan does not lead to conquest : Christ took no spoils by
His trinmph. It is rather the victory of succeseful defence.”

We have quoted a good deal from this sermon, because
our readers can thereby form a better opinion of the sort of
thing which our author sets up as infinitely superior to most
Protestant discourses. He oalls it *“ & marvellous sermon,
abounding in thought, overflowing with suggestions;” and
bids us pass from it to Bcott, Matthew Henry, or D'Oyley
and Mant, if we would see how poor and weak our lights are,
compared with the Jesuit luminary. Alae for us!—* the
veil is on our heart.” Foreign reformed theologians are
ignorant of the first principles of theology. The English
Church, having always stadied the Fathers, and loved them,
is sundered by no great gulf from the Medimvals. Buat those
who, ¢ knowing nothing of the master-expositors of early and
Medimval days, go to the study of God’s Word with the veil of
]s:elf-sn.ﬂiciency on their hearts, become hopelessly involved in

eresy."’

Marriage, thinks Mr, Baring-Gould, is fatal to exegetical
success. Protestant clergy, commenting on Scriptare “amidst
the bustle of their ministerial avocations and their connubial -
distractions,” are as helpless as a farm-labourer would be
who should excogitate for himself a treatise of astronomy
without reference to any existing treatises.

But how such far-fetched twaddle as a great deal of these
samdples are (and we must suppose they are the best of their
kind) can help in explaining gcriptu.re difficulties, we cannot
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pomibly immgine. We must be excused from making the
effort ; for Mr. Baring-Gould’s mental attitude and ours, with
reference to his favourite writers are so wholly opposite that
no amount of arguing conld bring us nearer together. What
he looks on as fine gold is for us chaff (or sand, since much
of it is heavy), with here and there a fragment of precious
grsin,—a bright thought amid such a mass of quaintness as
aftte; & time becomes wearying to all bat enthusiasts-like ouz
author:.

Another of our author's representative preachers is Jean
Raulin, born at Toul, in 1443, who, he confesses, is given
to torturing Scripture to illustrate his minute subdivisions;
in fact, trifling with God’s Word, and degrading it to a tissue of
Sunday puzzles. Here are two examples, taken (we are told)
baphazard from Ranlin’s works :—

“ Why did the Spirit choose the form of & dove et Christ’s
ism ?

«“ 1, A dove is without gall, representing the character of those born
of the Spirit.

# 2, A dove carried the olive-branch in token of God’s being recon-
oiled ; and by baptism we are reconciled to God.

“8. A dove has seven qualities, resembling the Spirit's sevenfold

gifts.

(1.) It moans insteed of warbling ; this represents the spirit of
holy Fear.

% (2.) It is gentle, and is offered in sacrifice, representing thus the
epirit of Piety.

“(8.) It is granivorous; thus shadowing forth the spirit of
F e Te dwells in the dlefs of the rocks o spirit

%(4.) It dwells in the clefts o ; thus showing the spiri
of Fortitude. o8

¢(5.) It brings up the young of others; thus manifesting the
spirit of Counsel.

4(6.) It rends not what it eats, but swallows whale ; 8 type of the
epirit of Understanding.

«(7.) It dwells beside waters; thereby displaying the spirit of
Wisdom.”

Fancy each of these points drawn out at length, and
examined minutely; and then try to realise a congregation
being gravely assured (in a sermon on the * Miraculous
Draught of Fishes”) that the little fishes are like the faithful
in the Church, because,—

#1. Fish have their eyes at their sides, and so can always see
gbout them; and faithful Christians are ever watohfol.
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“2. Fish move forward by wagging their tails ; and good Christians
have to move on by remembering the end of all things |

“3. Little fish are eaten by big fish, and 8o of the faithful it is
said, ¢ Men shall devoar you'”

Surely *“ the pious sentiment of Scott,” whioh Mr, Ba.rin,g-
fi:lnllld makes g0 light of, is more profitable than staff of this

Raulin was not only fond of the most out-of-the-way
allusions, he was also given to witticisms. For instance,
he asks, in an Easter sermon, why are women greater
chatterboxes than men ? Man is made of clay, woman of
bone—of Adam’s rib. Rattle a sack of clay as much as you
will, and there will be no noise ; but try a bag of bones, and
you’ll bave clatter enough.”

He was also fond of the conceits which Dr. Donne and
George Herbert, and others, tried to popularise among our-
selves. Thus, when a hermit was praying to be saved,
Batan, transformed into an angel of light, said, * You must
give to God three things united,—the new moon, the disc of
the sun, and the head of & rose.” The hermit is nearly driven
to despair; but a real angel explains that the new moon is a
crescent,—i.c., 8 C; the dise of the sun is an O ; the head of
a rose is R, These united make COR: offer this to God,
and the way of salvation is open to you.

Raulin was so popular tgnt his Advent sermons went
through six, his Lent sermons through five, editions. So was
Meffreth of Meissen (1448), of whom, nevertheless, our author
oonfesses that it is impossible to read him without feeling that
his great object was not the saving of souls, but the display of his
own learning and ingenuity. Meffreth was fond of natural his-
tory: he begins almost every sermon with some fact (?) which
he allegorises. Thus: “ The owleatsthe jackdaw's eggsatnight,
because at night it is strongest. But the jackdaw carries off
and eats the owl's eggs by day, because by day the owl is
feeble. Thus the devil devours man's good works in the
night of sin, and so ought man, in the day of grace, to destroy
the devil's works by works of repentance.” He sometimes
tells a pretty story, such as that of the two hermits who each
planted an olive ; but the firet prayed for rain, and it came;
and then for sun, and the sun shone ; and then for frost to come
and braoce it; and then for a warm wind, and the south wind
bew on it, and—it died. The other left his tree to God, who
knew best what it wanted ; and it throve. Philip von Hartung,
a Bohemian Jesuit (1645), is apparently, Mr. Baring-Gould's
model preacher ; he is certainly & man of a higher stamp than
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Raulin. 4 propos of him our author makes the following re-
marks :—

¢ In style Hartung resembles the more earnest preachers of Dissent,
because he speaks from the heart. If our preachers had the zeal and
the love of God which wes found among the great Catholic orators,
and is still to be discovered among Dissenting ministers, there would be
fewer complaints of the barrenness of the land, less deadness to the
oalls of God in professed Church-goers. . . . The sermon, however
eloquent and finished in style will never convert sinners unless its
inspiration is derived from God; end that inspiration can only be ob-
tained by prayer, He who prays much is filled with a power of win-
ning souls quite inexplicable.”—P. 182,

The whole passage is very remarkable ; the estimate which
it gives of Dissenters contradiots in the strangest way
that which Mr. Baring-Gould would seem, from other portions
of his writings, to have formed.

From Hartung we will only quote the remark that ‘M
Magdalene saw Jesus suffer sgo much before and at the cruci-
fixion, yet she shed not & single tear. But on the Resurrec-
tion Day, when all else was joyous, she wept so bitterly that
she did not see the angels. Why? Because they had taken
away her Lord.”

Our last quotation shall be the following: it is Stells, the
Franciscan, commenting on St. John xiv. 23 :—

¢ If a man love Me, he will keep My Word; he that loveth Me not
keepeth not My Words. Love makes one commandment of many :
of him who loves, it is spoken in the singular ; of him who loves not,
in the plural, Eve said that God had bade them neither eat nor touch
the fruit: a chilled heart made one command into two, whilst & heart
full of love, like David's, could sum up the 613 precepts of the old
law into one cry—° What love have I unto Thy law.’”

This passage illustrates at once the strength and the weak-
ness of this class of preachers; and with it we leave this strange
mixture of chaff and grain, in which (as in the lump from
which it is taken) we feel sure our readers will agree with us
that the chaff very largely predominates. Our author might
surely have done better if, instead of going to old volumes,
some (he tells us) of exceeding rarity, he had looked into the
discourses of those *‘sectaries who have nothing Catholic
about them,” whom he nevertheless unhesitatingly places
far above the average preachers of his own Establishment.
One good thing he has done—he has worked out the vein
which he has discovered. No one will care to give much
time to Post-medieval preachers, seeing that one so anxious
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to admire them as Mr. Baring-Gould could get nothing more
ant of them.

When Mr. Baring-Gould first wrote his Curious Myths,
comparative mythology was by no means the popular study
which it has since become. Max Miiller spoke chiefly to
scholars, and Mr. Cox, his prophet and interpreter, was only
beginning to get a hearing. Our author has done a good
deal to accustom people’s minds to that oardinal trutb—the
transmission of the myth. In these Medimval tales he is
careful to point out the Pre-medimval element. Thus Melu-
sina, the wonderful serpent-bride of the De Lusignan family,
mother of Geoffrey with the tooth, of whose real existence
the Emperor Charles V. and afterwards Catherine de Medicis
got what they supposed to be proofs, is radically the same
story as Lohen and Undine, these having been altered by
Fouqué and others from the original legend, which Grimm
says is undoubtedly Celtic, and in which the fay-bride, after
her disappearance, comes again griodica.lly a8 Banshee to
her husband’s family. About the Banshee Mr. Gounld quotes
the old story from Lady Fanshawe's memoirs, and notes,
correctly enough, that though the same as the Dame blanche of
popular French folk-lore (found also in Wales and Brittany),
she is of quite a distinct order of spirits from the White Lad
of German fairy tales. But Mr. Gould is not content wit
identifying Melusina (or Pressina, as she is called in other
romances) with the Banshee ; she is (he tells us) a mermaid,
or, at least, as closely related to mermaids as river-fish are to
sea-fish. Oannes, who is figured on Babylonish seals and in
the sculptures at Khorsabad, and Dagon (the fish-god) are her
kingmen ; so are Ammon, Artemis, Dionysus, Thammuz,
Derceto, and the Mexican Quetzalcoatl, or rather Cox-cox,
and all the san-gods and moon-goddesses ; for do not sun and
moon epend half their time under the waters? and what,
then, more natural than to represent them as half-fish ?
Mjylitta (another name of Atargatis, or Derceto) became in
Greek Melissa, which, introduced into Gaul by the Phocseans
of Massilia, is the Melusina of romance. That is & fair
sample of Mr. Gould’s method : how far his conclusions will
stand the test of more recent research we leave Mr. Cox to
decide; but we can only say that if *the moon, a water-
goddess, and a deity presiding over child-birth,” are all one,
and if * Venus, born of the sea-foam, is unmistakably one
with the moon,” there seems a great deal of difficulty in
eaying who is who in the once well-marked hierarchy of

Olympus.
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After all this ularised comparative mythology, Mr.
Baring-Gould givegolfs twenty pages of mermsly;hstooxgs, one
of which (telling how six Shetland fishermen caught a mer-
maid) he seems disposed to believe. Writing for the many,
he finds his account in heaping together matter of every
degree of value, in & way which (while it makes his books
amusing, and gives us the opportunity of re&dinmer again
the old tales of wonder which delighted us as children) a good
deal detracts from their scientific value. Some parts of this
volume, however, are suggestive enough. For instance, the
William Tell myth, which many still believe to be historical,
is admirably traced through its collateral stories. Tell’s date
is fized in 1307 ; but in the 12th century Saxo-Grammaticus,
the Dane, tells precisely the same story of one Toki, Gessler
being replaced by the tyrannical Harold Bluetooth. There
are three or four other Norse tales closely resembling this;
among them the spear-throwing of Hemringr and ng
Harold Sigurdson. Much the same tale is found in ;Finlan
(oot Turanian, thinks Mr. Baring-Gould, bat due to Swedish
influence). A trace of it appears in Persis, though there the
page who is shot at dies of sheer fright, the arrow, of course,
not even grazing his skin. [t is, therefore, & regular A:mn
myth, with a possible physical interpretation; though Mr.
Baring-Gould confesses that to make the tyrant the power of
evil, and the bold archer the storm-clond, with hghining
arrow and iris bow, bent against the sun, which rests like a
coin or a golden apple on the edge of the horizon, is ““ an
overstraining of a theory.”

Less doubtful is the reasoning which makes the legend of
Bt. George a solar myth. The saint is identified by hagiolo-
gists with “ the certain man of no mean origin,” of whom
Kusebius tells® that, at the first publication of Diocletian’s
persecuting edict, he took it down from the wall of Nicomedia
and tore it in pieces. Gibbon, however (following Dr.
Reynolds), assumes him to be the same as * the infamons
purveyor of provisions, John of Cappadocia,t whom the
Arians made Bishop of Alexandria, in opposition to St.
Athanasius.” Bat it is quite past belief that an Arian parti-
ean should have been accepted as a Catholic saint. It is safer
to hold, with our author, that some real mariyr, a soldier
by profession, has gathered round kim a number of heathen
myths. The Mussulmans have & similar story; and in the
very curious book of Ibn-Wahshiya the Chaldean (about a.p.

® Eecl, Hist. viii. 5. t Decline and Fell, xxiii.
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900), the Thammusz legend of the old Nabatheansis identified
with the story of 8t. George. On this book, perhaps the
most curious of the many out-of-the-way worke to which our
suthor refers, readers should consult the CRristian Remem-
branecer, No. CXII., Art. Tammuz, and also Renan’s Essay on
the Age of Ibn Wahshiya's Book of Nabathean Agriculture. Bt.
George there appears as a Semitic god Christianised. Astarte,
Aphrodite (Thammuz being Adonis), becomes the pious widow
with whom the young saint lodges. Persephone, Queen of
Hades, who with Aphrodite claims a share in Adonis, be-
comes Alexandra, Queen of Diocletian (or Datian, as the
legends call him), who is converted by St. George’s constancy,
and is martyred along with him. And so the legend gives &
correlative for every feature in the classical myth. George,
then, is the sun ; the widow is the moon when visible; Alex-
andra is the waned moon (Nepthys as opposed to Isis, in the
Egyptian system); and, as the torments of St. George and
his resurrections last seven years (or in some versions seven
dsys), so Thammugz is sought for seven days, and is mourned
over by the seven stars.

But where is the dragon all this time ? Alas, it was un-
known till, so to speak, it clomb ap out of the abyes, appear-
ing for the first time in Jacobus de Voragine’s Golden
Legend. Thence it got into the office-books, so that at Saram

the hymn—
“ O Georgi, martyr inclyte,
Per quam puella regia
Existens in tristitie
Coram dracone pessimo
Salvata est”—

was regularly sang every 28rd April, till Clement VIL., re-
forming missiles and breviaries, cut out this story, and lef
8t. George simply a8 a martyr. Naturally the dragon story
is the Persens and Andromeda tale (made popular even for
non-classical readers in Mr. Kingsley's Heroes) : it is the story
of Sigurd and the dragon Fafnir; and again, of Indra and the
snake Ahi. Its interpretation (says our author) is as follows :
The maiden whom the dragon threatems to devour is the
earth, the monster is the storm-cloud, the hero the sun with
his glorious sword the lightning-flash. This is clearly seen
in the Rigreda, where Indra is described as “ striking Ahi,
scattering the waters upon the earth, unlooking the torrents
of the heavenly mountains (i.c., the clouds). Yea, he strikes
Abhi with his sounding weapon, and the waters, like ocattle
rushing to their stables, have poured down on the earth.”
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With these dragon-myths Mr. Baring-Gould connects the
series of Norse sagas, in which the gold-seeker descends into
a oairn, and, after a struggle with its occupant, carries off a
vast treasure. This, again, is the sun descending into the
tomb of winter, and overcoming the power of darimess, from
whom he takes the sword of the lightning and the treasures
of fertility. The dweller in the cairn is not dragonised till
much later, when the dragon-myths of other nations have
made their way into the North. Bt. George got his dragon
(we are told) through a misunderstanding; the old pane-

ics on the saint say that * he conquered the dragonm, that
18, the devil,” How natural that in an age when the symbol
often took the place of the thing symbolised, the metaphorical
dragon should have become & real monster, with a story
invented for #s special behoof !

Speaking of misunderstandings, we are reminded of the
notable mistake (before alluded to) which transformed Sta.
Undecimilla into the eleven thousand virgins (undecim millia)
whose skulls may be seen ranged in pigeon holes round the
walls at 8t. Ursula's church at Cologne. Mr. Baring-Gould’s
remarks on this myth are justly severe : * It exhibits a series
of misconceptions and impostures we should hope unparalleled.
To this day thousands vieit Cologne relying on the intercession
of & saint who never existed, and believing in the miraculous
virtues of relics which are those of pagans.” Nay, Ursula is
Horsel in Swabia, Holda in Saxony, Bertha (the shining) in
Austris, i.c., the moon-goddess,;the multitude of attendant
virgins being the stars. The tale of Tannhduser presents her
under other aspects.

Well may Mr. Gould remark: *Is this a pious belief,
which can trust in moon and myriad stars, and invoke them
as saints in Paradise? It is truth which men are yearning
for, and sacred truth, when taught by a mouth which lends
itself to utter cunningly devised fables, is not listened to.”
And surely such an experience should make our author chary
of putting faith in ‘& mouth " which he confesses does not
cease to utter lies.

We half suspect that Mr. Gould began his study of Medie-
val myths “for catholic ends,” believing that thereby the
strange fabric whose latest battlement is Ritualism might be
strengthened. As he went on he found Medimvalism, on this
side, at least, to be rotien, * based on misconceptions and
impostures ; ” and, we hope, learnt a lesson as to the danger
of being led away by other aspects of it. As it is in regard to
the myth of Horsel, so is Medimvalism always ; truth for it is
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of no account; it realised fully what M. Renan calls the Oriental
state of mind, in whioch the real and the unreal have no sharp
boundary between them : that which is is not so certain that
wo can insist on it, of that which is not we do not care
to affirm as & positive fact its non-existence. We hope the
8t. Ursula fable and other like eamples of * Catholio”
honesty, or ‘pious fraud,” have cured our aumthor of his
hankering after Medimvaliem.

Bat we must not linger longer on this interesting book.
Our readers must see for themselves how Browning's pied
piper of Hamelin is another form of the Orpheus tale—a solar
myth, in fact—the rats, creatures which love darkmess, dis-
appearing at the coming of the Lord of Light. Bishop Hatto
and his rats are traced back to the human sacrifices made in
times of famine ; but the rat and mouse have a further sym-
bolism : the soul takes this form when it leaves the body ;
and so Hatto’s rats are the souls of those whom he did to
death by his tyranny.

The man in the moon, again, is a8 Norse myth: Mani (the
moon) stole two children, Hjuki and Bil (our old friends
Jack and Jill), and they, with their pole and bucket, were
placed in heaven. The girl soon dropped out of popular lore ;
the boy aged into a venerable old man, he retained his pole,
and the bucket was transformed into a faggot or a bundle of
vegetables ; and the moon’s theft was transferred fo him,
while (especially in Bible-reading countries) the notion of
Sabbath-breaking was sabstituted for that of theft. Such is
the way in which the myths are altered almost beyond
recognition. One word about the Legend of the Cross. Those
who know anything of Creuzer’s Symbolik, or of Bryant's
Universal Religion, will wonder that Mr. Gould says nothing
about them in his remarks on pre-Christian crosses. His
conclusion is much the same as theirs: *‘ that there was a
Krimova.l religion which taught of the Trinity, the war in

eaven, Paradise, the Flood, Babel, the birth of the Virgin’s
Bon, the bruising of the Dragon’s head, and remission
through bloodshedding. The use of the Cross as a symbol of
life and regeneration is as widely spread as the belief in
Noah's ark. May be the shadow of the Cross was cast further
back into the night of ages, and fell on a wider range of
country than we suspect.” Whatever may be the meaning
of this last sentence, it is no doubt true that in Egypt, in
heathen Norway, in Central America, and in the prehistoric
kitchen-middens (terramores) of Emilia in North Italy, the
Cross is abundantly figured. It seems to have been a sacred
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-uign among the Gauls, and ‘Mr. Gould gives a very curious
account of some diggings at & Gallo-Roman palace near.Pau,
where this emblem took the place of honour among ovidently
heathen mosaics.

‘We have lingered so long over three or four of Mr. Baring-
Gould’s books that-we have no space to devote to the rest on
our list. His legends from the Talmud are such as we might
expect—trifling, childish, sometimes indeeent. Not ome in
the whole collection has the slightest ethieal valae, nor does
our author make much attempi to fix the antiquity of the
various grouis ; or, in regard to those parallels which he
quotes from heathen nations, to determine which are really
indigenons and which due to missionary influence.

That Adam was colossal, reaching to the seventh heaven,
and that his death was caused by the butting of a black goat ;
that the satyrs and other such oreatures are misshapen,
because the SBabbath came and God had to postpone the rest
of His work till Sunday; and that Eve was not taken from
Adam’s head lest she should be vain, nor from his eyes lest
she should be wanton, nor from his mouth lest she should be
goseiping, nor from his hands lest she should be meddlesome,
nor from his feet lest she should be & gad-about, nor from his
liver lest she should be jealous—are not particularly edifying
statements. The last reads singularly like a page out of one of
our author’s favourite preachers. Nor do we care toknow that
Adam left his staff to Seth, from whom it came to Jethro, who
gave it with his daughter to Moses, who used it ag his “‘rod.”

The &ioture of the ark, with the hippopotamus towed on
behind by its horn, the pig and cat created (one to devour the
filth, the other the rats and mice) during the voyage, and
Og, sole surviver of the giants, astride on the roof, through a
hole in which Noah benevolently feeds him, is as amusing as
the episode of Solomon and Queen Balkis, and the way in
wh}oh Z;leilm, Potiphar’s maiden-wife, is, after all, married
to Joseph.

But enough of Mr. Baring-Gould. Our readers will be able
to form, from what we have laid before them, a fair estimate
of his poeition and value as & writer. As.a man he is known
to be active and energetic, managing, besides his Yorkshire
parish, a successful penitentiary on the Clewer model. One
extract (from his contribution to the Churoh end the Age)
must be our last :—

¢ (hristisnity is amailable in only two ways: Arius assailed it in
one, the Reformers in the other. The Anglo-Catholics do not now.go
ever to Rome, becanse they have got fully convinced of the Catheliity
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of the Church of England. . . . As for the Protestant, his day is
passed for ever, ‘ Who gives anything to poor Tom ?’ Let him lie in
his shivering fit in the quagmire that he has elected for his bed, while
all those who are sane and thoughtful divide into two parties, those
rejecting and those eocepting a revelation (the latter must needs
sssume @ Catholic position). In the struggle Tom will be trodden
down into the dirt he loved so well.”

And go we take leave of Mr. Baring-Gould, reminding him,
in parting, that we too hold the need of close and personal
commaunion with God ; ‘‘ the want " (as he says) ** is grounded
in man’s nature.” So far we go together, but there we
diverge. Wesley's grand aim was at this closer union; his
grand protest was against the dryness which is the besetting sin
of establishments, leading men to shrink up into themselves
instead of expanding heavenwards. But Wesley's aim was
after intelligent communion, heart to heart, epirit to epirit;
Mr. Baring-Gould would knowingly push the world back to
fetishism, with & vague esoteric ‘‘ trichotomy * for those whom
fetishism will not satisfy. He talks much about development ;
surely this is such & development as takes place whenr a
oarcass is dead, and vile fungoid growths begin to take the
place of the one strong life which held the whole together.
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ART. IIL.—The Ancient Stone . Implements, Weapons, and
Ornaments of Great Britain. By Joux Evaxs, F.R.8.,
F.8.A., Honorary Becretary of the Geological and
Numismatic Bocieties of London, &e., &¢.,&c¢. London:
Longmans and Co.

THs is a genuine book. The author prepared himself to
write it by much investigation in paths of literature rarely
trodden; by extensive travel for the sake of enlarged and
acourate observation; by working in flint and other stone
manufacture himself, that he might the better interpret the
relics of former times ; in short, by the assiduous study of his
subject in all its branches; and he has given us a work
which, by reason of its extent of information, lucid arrange-
ment, clear and complete references, abundance of excellent

ictorial illustrations, and its indexes—the first of which,

owever, is very defective—must be at once accepted as the
standard book on the matters it comprises. Having studied
it, we can highly appreciate the very modest terms in which
the writer describes it. ‘' The work itself will, I believe, be
found to contain most of the information at present available
with regard to the class of antiquities of which it treats.”

Notwithstanding its excellence it will not be popular,
although, for a fine volume of 650 pages, enriched by five
hundred figures finely engraved—which might, indeed, be
reckoned as a thousand, because both a front and side view
of most of the objects is given—twenty-eight shillings is a
very moderate charge, it 1s sufficiently high to limit pur-
chasers to the few, especially as, to use Mr. Evans's own
words, * the subject is one which does not readily lend itself
to lively description; and an accamulation of facts, such as is
here presented, is of necessity dull : ” which confession will
be rendered quite intelligible by the light of a single quota-
tion, as a specimen of hundreds of pages :—

« Fig. 280 is from the neighbourhood of Icklingham, Suffolk, of
flint become nearly white by weathering, and carefully chipped on
both faces, one of which is, howerer, more convex than the other.
I have a large but imperfect specimen of the same form from Oundle.
A nearly similar srrow-head, of yellow flint, from Hosne, Buffolk, is
engraved in the Archaological Journal. It was supposed to have
oocurred in the same deposit as that containing large palsolithic imple-
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ments and elephant remains, but nothing certain is known on this
point ; and from the form there can be little hesitation in assigning it
to the neolithic period. A rather smaller arrow-head, but of much
the same charaoter, found at Bradford Abbas, Dorset, is engraved in
the same journal. Professor Buckman has several leaf-shaped arrows
from the same neighbourhood. Some of them are long and alender,
more like Fig, 286.”"—P. 833,

It will be evident, from this specimen, that the volame is
one of instraction, not of amasement. Itis a register of small
ieces of stone found, for the most part, in England, and
own, or supposed, to have been shaped by design long ago.
These are described in words, and many of them by the tool
of o skilfal graver. They are very carefully classified, and
generally we are told in what collection they are now to be
found. The anthor interests his readers by the ardour of his
archeological zeal, and commands their confidence by his
truthfulness. It is right to add that his work, though
revealing here and there very doubtful opinions, is distin-
guished by great caution, and seldom offends by the confident
assumptions into which M. Bouchier de Perthes, Sir Charles
Lyell, and Sir John Lubbock have been betrayed.

If the subject Mr. Evans brings before us be devoid of
popular interest, it is well fitted to attract and fascinate the
thoughtful and intelligent foew who have time and opportunity
for studying it. In England, as elsewhere, men ignorant of
metals, or unable to procure them, availed themselves of the
stones which they found ready for their use, and employed
their ingenuity in fashioning them to subserve a variety of
purposes in gocial life, in the chase of wild animals, and in
war. For many years antiquarians have diligently col-
lected these memorials of former times, and by carefully
observing the positions in which they are found, namely,
graves, caves, &c., and by studying the practices of modern
savages, they have thrown much light on the condition of our
barbarous predecessors, tracing stone implements from rude
types to the most skilled workmanship of which the material
admitted. Flakes of flint, so thin that a dozen of them do
not weigh an ounce, have been elaborately wrought into
cutting instraments, and into shapes which arrest the eyo of
an artist by their beauty. No verbal or pictorial description
can do justice to these curions manufactures. They must be
seen to be appreciated. BSpecimens may now be found in
most museams, and fine specimens in many. Mr. Evans
makes frequent mention of * the unrivalled collestion " of the
Rev. W. Greenwell, F.S.A.; and certainly no one who has
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seen that rich antiquarian store will wonder at the enthusiasm
which * ancient stone implements * have excited.

Of the manner in which they are used for the purposes of
chronology, we shall be compelled to write in a very different
strain. Mr. Evans adopts the common nomenclature, dividing
the times of mankind into palw®olithic, neolithic, bronze, and
jron eras; in plain English, into—1. The old-stone age;
2. The new-stone age; 3. The bronze age; and 4. The iron

0.*

It is supposed that the implements of the old-stone age
were fashioned by chipping only, and were not ground or
polished, the material used in Europe being almost exclu-
sively flint ; that the implements of the new-stone age,
though comprising many of rude make, were, as & whole,
of a superior kind, varions species of stone being used, and
grinding practised to improve the shape. Bronze is copper
mixed with tin, & process more easy than the smelting of
iron, and therbfore more speedily discovered. Of course,
stone implements manufactured by men possessed of bronze
are of very superior workmanship. Last of all comes the
use of iron, the best material for tools. It is assumed that
the new-stone age overlaps the bronze, and the bronze the
iron. The connection between the old and new-stone ages, if
it existed, is untraced.

Mr. Evans applies this division of ages, at present, not like
Sir John Lubbock, to Europe and contiguous regions, but
only to Western Europe, and without informing us where he
draws the line between the East and West. In Denmark,
Mr. Evans thinks the iron age goes back to about the Christian
era, the bronze age one or two thousand years farther, the
stone ages comprising ‘' all previous time of man’s occupa-
tion of that part of the world.” To howremote an era these
last ages conduct us is doubtful. Even the new-stone age is
now called pre-historic, and the old-stone age is to be
reckoned backwards by many tens or hundreds of thousands
of years. In fact, our author deems it probable that the
traces of men belonging to a much more remote time, and

* The old-stone age includes the river-gravel or drift, and the cave period.
“It must not be supposed that there exists of necessity any demonstrable
difference in the age of the two classes of relics” (p. 426). We suppose Mr.
Evans means that there is no difference between the two, or that he sees none.
He had better have said 80, and not plagued us by saying, ** It must not be
[ there exists of necessity any demonstrable difference.” This is one of
s hundred cases in which, by putting ‘il " before his premisses, or by throwing
in an obscuring expression, the author denudes his sentenoes of foroe and
almost of meaning,
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the miocene strata, may hereafter be deteoted. ‘‘ Judging
from all analogy, there can be but little doubt that the human
race will eventaally be proved to date back to an earlier
period than the pleistocene or quaternary.” * The mind is
almost lost in amazement at the vista of antiquity displayed *
(pp. 426, 622). We have to show that the nomenclatare of
tge antiquaries is false, that they have discovered no manufac-
tures of pre-historic times, that the new-stone age is trace-
able only within narrow limits, and that the old-stone age
is ** the baseless fabric of a vision.”

There neither is, nor has been, an iron age; for in some
parts of the world stone is used still, and iron unknown:
much less was the year of the Christian era an iron age,
though, acoording to Mr. Evans, it was so in Denmark. If,
as he suggests, there were a stone age in Denmark four
thousand years ago, that was not a stone age in Palestine or
Egypt. In truth the four terms, as our suthor admits, are
applicable only to different places at different times; whereas,
by constantly writing about the stone, bronze, and iron ages,
archmologists convey an impression of their reality as general
measures of time. Their nomenclature is a cheat. Why do
they not say what they mean—for example, the stone, bronze,
or iron age of Denmark, of Britain, of Tahiti, or of any other

lace ?

P Evidently, it was the purpose of the Creator, who stored
the earth with materials for the use of men, to leave them to
find out, by the salutary and pleasant exercise of their facul-
ties, the various uses of those materials. That purpose was
Kind ; for, thongh it is well to be tanght, it is far better to
discover or invent. The ery “edpnxa!"” has ever been
among the most gladsome utterances of the humsan voice;
and immeasurably greater would have been the amount of
such gladness had men employed their powers wisely, instead
of prostituting them ignobly. Assuming—and why should
we not ?—that the first of our race were left to discover and
invent as one beneficent part of their education, we must infer
that the knowledge of metals and of the art of smelting was
gained by slow degrees.

s There are even Biblical grounds for argument in favour of such a
view of a gradual development of material civilisation. For all,
including those who invest Adam with high moral attributes, must
oconfeas that whatever may have been his mental condition, his per-
sonal equipment in the way of tools or weapons eould have been Lut
inefficient, if no artificer was instructed in brass and iron until the
days of Tubal Cain, the sixth in deo;ent from Adam’s outosst son, and

a
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that, too, at a time when & generation was reckoned at a hundred
years, instead of at thirty, as now.”—P, 3.

It should be borne in mind, also, that the discovery of
metals may be long prior to the skilfal use of them. Copper
and tin must both nave been found, the means of mirng
them ascertained, and the proper proportions, before the
ancient bronze implements now bronght to light were manu-
factured ; and, great as is the distance between iron in the
ore and iron from the furmace, not less is the distance
between the bar of rough iron and the knife or lancet of steel.
A fine-edged flint would &grobably be the sharpest cuttin
instrument known, long after the discovery of copper, ang
tin, and molten iron. In such * gradual development of
material civilisation,” we recognise & law of God wise
and good.

Had the human tenante of this world been philanthropic,
or even humane, the discovery of metals and their use, when
once made, would have been quickly diffased everywhere, and
never lost anywhere : and, in that case, the division of time
into the palwmolithic, neolithie, bronze, and iron ages, might
have been correct and useful; the first being briefest, the
second brief, and the metal times comprising almost the
whole chronology of mankind. But, while some have ad-
vanced from ignorance to kmowledge, others have sunk from
knowledge to ignorance. Three hundred years' cessation of
intercourse with Europe terminated the iron age on the
farther coast of Greenland, and introduced, or re-introduced,
a stone age. As Western Europe emerged into light, Eastern
Europe and the contiguous parts of Asia sank into darkness.
Teman and Babylon were once centres of civilisation and

wer, but both relapsed into weakness and ignorance, till, at
ength, ¢ their memorial perished with them.” If ‘‘ curious
flint or chert implements have been found in southern Baby-
lonia” (p. 571), we have no right to assume them to be older
than the brazen gates of Babylon, for they are very likely to
have been chipped since the second century of the Christian
era. The changes in the social condition of mankind have been
marked by every variety, as of progress, so of retrogression ;
and where there has been progress, it has not always, proba-
bly not often—if ever, for that has yet to be demonstrated—
been by the four steps which antiquaries are very fond of
assaming. Four hundred years ago, half the world in extent
was in the stone age, and since that time it has passed into
an iron age at a bound, the intermediate term of the series—
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that is, the bronze—having had no existence. And probably
when there was little intercourse between different parts of
the world, as tribes of men were thrown back or fell back in
the soale of humanity, and the scenes of abundant population
were deserted, an iron age would die away into a stone age.
Mr. Evans’s metaphor of the rainbow is inappropriate.®* The
kaleidoscope would represent the social usages of past genera-
tions much better than the prism or the spectrum. It is but
Jjust, however, to remember, that, though Sir John Lubbook
applies the fourfold classification — old-stone, new-stone,
bronze, and iron—to Europe, and thinks that it might be
extended much further, Mr. Evans is much more wary. The
wide difference between the dicta of these recognised aunthori-
ties i very suggestive.

The phrase ** pre-historic times,” emblazoned on the title-
page of Sir John Lubbock’s volume, occurs very seldom in
the work before us. In fact, we remember but one instance
of its mse by thc suthor, as expressive of his own opinion ;
but that is such as to show that he sanctions the phrase.
Now the eras, two, three, four, five thousand years before the
Christian epoch are not * pre-historic times ;” much less are
more recent eras, Yet antiquarians, finding relice which,
like Stonehenge,t are ancient, and of date uncertain, but pos-
sibly far later than the landing of Julius Cesar in Britain,
write of them as belonging to the pre-historic age, and in so
doing are guilty of imposing on the public. We protest
against this use of plain words in a non-natural sense by the
priests of science, and regret that Mr. Evans has not avoided

* ¢ Like the three principal colours of the rainbow, the stone, bronze, and
iron stages of civilisation overlap, intermingle, and shade off the one into the
other, mcilrt their succession, 8o far as Western Europe is concerned, appears
to be equally well defined with thstef the prismatic colours, though the pro-

ions of the spectrum may vary in different countries.”—P. 2

+ Stonebenge is un-historic : but that it was reared in pre-historic times, or
eoven in the pre-historic times of Britain, no man knows ; and, therefore, no
man has the right to affirm. In the diversity of existing opinion it were pre-
sumptuous to speak confidently of its origin, but it is well known that the
Romans were encamped in that neighbourhood in great force. The region
round Stonehenge is covered with burial mounds, looking like s great Roman

of the west. The vast stones forming the impoeing structure must
have been drawn for miles up-hill, and then raised aloft, which would be no
:E&tt task even now. They show a great amount of spare labour, mechani
and verance, which it is hard, if ible, to n‘g that the Britons
fo.a-od :fora the time of Cesar. The Romans had all these qualifications.
t was their policy to find their soldiers employment, and also to sanction and
incorporate the religion of their vaasals. oreover, it might please them well
to impress the Britons by Druidical structures compared with which the native
erections were puny and contemptible ; mdahovodlmiw gratify them to
give a character of sanotity to the resting-place of their
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it. Precision of language in such cases is not difficult. Pro-
feasor Daniel Wilson, describing Scotch antiquities which he
supposes to be older than any written records of the country,
accurately entitles his book, Pre-historic Annals of Scotland ;
and Captain Oliver writes in the Atheneum of Nov. 9, 1873,
of the Non-historic Monuments of the Mediterranean. So, if
geological antiquaries were to write of the pre-historic relics
of Mexico, or of the non-historic flints of Denmark, or of
Grimes’s Graves, near Brandon, their language would be
worthy of science; but when they describe these latter, and
similar relics, as belonging to * pre-historic times,” they
assume what has not been proved, and suggest what may be
grossly false. A man gazing on his grandmother’s clock
might be looking ou that which was to him non-historie, but
if he spoke of it as belonging to pre-historic times he would
deserve only ridicule.

The second chapter of Mr. Evans’s book, which is fall of
interesting information, is, in its title, most objectionable.
In that chapter the writer explains the manufacture of gun-
flints for exportation to Africa, as carried on now in Saffolk
and Norfolk, gives an aceount of the interesting explorations
at Grimes's Graves conducted by the Rev. W. Greenwell,
F.8.A., who, discovering there a number of bowl-shaped de-
pressions, from twenty to sixty feet in diameter, examined
one, and found that horizontal galleries had been driven at
considerable depth through the chalk in many directions in

uest of the buried flints. Mr. Evans names places in

witzerland, France, Britain, Australia, and other countries,
where flint manufacture has evidently been carried on in past
times, describes the process as Torquemada saw it among the
Indian workmen, and as seen by other witnesses in other
regions. In short, the purport of the chapter is to show, and
chiefly by processes now carried on or described by travellers,
how the wrought-stone implements discovered in different
parts of the world must have been made. The true title of
the chapter would be—* On the Manufacture of Stone Imple-
ments.” The title attached to it is—*‘ On the Manufacture
of Stone Implements in Pre-historic Times.” Of its truth
there is not a tittle of evidence. Far nearer the truth would
it have been to entitle it a chapter ‘ On the Manufacture of
Stone Implements in Historic Times.”

Within an entrenchment at Cissbury, near Worthing, are
some fifty funnel or cup-shaped depressions, thirty of
whioh were opened and found to contain, amongst the rubble
with which they were partially filled, well-chipped flints,
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celis,* and ruder implements; quantities of splinters and
minute chippings of flint; flakes, some worked on one or
both faces; some fow boring tools and scrapers; and many
stones that had been used as hammers. Most of the flints
had become quite white on the surface, ag is often the case
when they rest on & porous soil.”—P. 70.

“ Colonel Lane Fox suggests s question, whether the implements
found at Cissbury belong to the meolithio or palwolithic age, and
seems almost to regard the distinotion between the implements of
those two ages as founded merely on the minor point whether they
are chipped simply, or also polished. The associated fauus in this
case is, however, purely neolithic, or, as Mr, Boyd Dawkins would
call it, pre-historic,”—P. 72.

Referring (p. 439) to Mr. Boyd Dawkins, Mr. Evans quotes
him, and apparently with a.ol‘)iprobation, as wriling of ‘“‘the pre-
historie or neolithic period:” and certainly Mr. Da.wEi.ns
(p. 72) assigns the remains found at Cissbary to the pre-
historic age. There are about Cissbury many indabitable
traces of Roman occupation ; but that particular spot is dis-
tinguished by rude earthworks, and by the absence of water,
which the Romans ever regarded as essential to their camp-
ing-ground. By excavating the ground there abundance of
flints have been discovered, so rude in form that the work-
men employed all their lives in digging in a chalk district did
not suspect them of having been manufactured, and counld
not without difficalty be induced so to regard them.t To this
treasure-house Mr. Evans devotes four pages of description ;
and to it he refers in seven other parts of his volume. Col.
Lane Fox seems to lean to the opinion that these relics
belong to the old-stome age. Mr. Boyd Dawkins assigns
them to the new-stome, or, ‘ as he would call it, the pre-
historic” age. The remains of horse, goat, and ox, and frag-
ments of charcoal and pottery found, place the modern date
of the things discovered beyond all reasonable doubt. *‘ The
associated fauna is purely neolithic” (p. 72). What is the
concluasion to which the common sense, highly lauded by Dr.
Carpenter in his address to the British Association, leads ?
Is it not that natives, wanting the power and resources of the
Romans, threw up the earthworks for defence when com-
pelled to flee to the heights for safety : and that at some

¢ « There can be no donbt as to the derivationof the word, it being no othar
than the English form of the Latin celtis, or celies, & chisel.” It is found in
the Vi translation of Job xix. 24. P. 50,

t A‘mbgil, Vol. XLIL p. 58.
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time, which may have been long after, but certainly was not
before, the Roman occupation of Britain, the excavations in
search of flints were made? The earliest historian who
names the place is Camden, who informs us that it received
its name from Cissa, the second Saxon king of those parts,
the date being a.p. 472, which completely accounts for a fact
with which Mr. Evans has not indalged us, namely, that
K):tery unquestionably Roman was found there.* We are

from wishing to underrate the archmological interest
attaching to the place, or the fruits of recent explorations
there; but that intelligent men, observing the flints found
there, should imagine themselves to be gezing on manufac-
tures outlying the bounds of all human history, fills us with
wonder. The fair inferences yielded by Cissbury are these :—
1. That the pretence to distinguish between the older and the
newer instruments by their sha.pe is wholly futile; 2. That
the antiquilies are to be certainly dated in the Roman or
Post-Roman times of Britain; and, therefore, 8. That Mr.
Boyd Dawkinsg’ notion of their belonging to some pre-historic
age is as far from reality as the tale of Jack the Giant Killer.
This Cissbury of * pre-historic times,” with its Roman pot-
tery, is no unfair specimen of the chronology of geological
antiquaries. Ez uno disce omnia.

Reckoning about two thousand years for the iron age in
this country, Mr. Evans names two thousand years more for
the duration of the bronze and new-stone periods (p. 618),
suggesting, however, that it is & guess in defiance of proba-
bility, and ridiculously small. Still, it is his estimate ; he
gives no other; and, we presume, would not have trifled with
his readers by assigning that date unless he had felt it was
about the utmost limit to which he could advance with
entire confidence. He thus leads us back over four-sevenths
of the historic ages as in his opinion certainly included in the
new-stone era of Britain. We admit that the antiquity of
four millenniums is not to be scorned, and may therefore
inquire whether the guess can be confirmed? Welearn from
an eyewitness, Julius Cemsar, that 1,980 years ago Kent was

opled by colonists from Gaul, who were so far civilised as
to cultivate the ground, and use for money brass which was
imported and rings of iron, the iron being found in small
quantities near the coast. Cemsar did not penetrate very far
into Britain, but learned by inquiry that lead was found in
the interior, and thut, with the exception of the parts near to

¢ Archeologia, Vol. XLIL. p. &6,
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Gsul, the island was Xeopled by natives, who fed on flesh and
milk, wore skins, and stained their bodies with dye. This
account fairly yields the inference that the Britons generally,
that is, the population of almost the whole island, were des-
titate of metals, lead excepted; and, consequently, must have
used stone implements. Thus far we tread on firm ground ;
but how can Mr. Evans expect us to accompany him when he
leaps in the dark over nineteen other centuries, and tells us
what the people were doing in Britain in the days of Abra-
ham, there being not the slightest proof that in those da

there was, or ever had been, a single inhabitant of the island ?
In truth, Mr. Evans's facts respecting the new-stone era do
not lead us out among “ the eternities,” nor open before us a
“ vista"” which in perspective vanishes to & point and is lost
in infinite space, but point to times not very remote from our
own. Grimes's Graves and *‘ pre-historic” Cissbury are fair
examples of the relics of the new-stone era. The use of stone
implements prevailed afier the Romans left this country to &
far greater extent than it is convenient to antiquaries to
recognise ; and even after the use of metals had become com-
mon, habit, among people who could not travel far or much,
would perpetuate the use of stone for a long time; and super-
stition would probably retain long and widely the custom of
placing flints in graves. Mr. Evans fixes on the year 1,100
A.p. a8 the time when the new-stone implements were no
longer in use in this country; informing us however, after-
ward, that they were in use in some of the islands north of
Bcotland in this century, and giving as the latest instance in
point the use of a flint instrument in the island of Lewis for
cutting out a wedding garment in a.n. 1824. In sum-
ming up the results of the nineteen chapters descriptive of the
‘ anfiquities of the Neolithic or Surface Stone Period,” that
is what we have called the new-stone period, Mr. Evans
eays :—“ When we attempt any chronological arrangement
of the various forms, we find ourselves almost immediately at
fanlt. From the number of objects found we may, indeed,
safely infer that they represent the lapse of no inconsider-
able interval of time, but how great we know not; nor, in
most cases, can we say, with any approach to certainty,
whether a given object belongs to the commencement,
middle, or close of thie polished-stone period of Britain "
(p. 423). We are told, *“ We may safely say that the use of
bronze must have been known in this country five or six hun-
dred years B.c., and therefore that at that time cutting tools
of stone began to be superseded.” The aunthor gives us no
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suthority. If he be thinking of bronze instruments found
here, and of older date than the Roman invasion, let him
produce and verify them. If he be thinking of the Pheenicians
trading to Cornwall, let him prove the date and the facts.
At present, Mr. Evans'’s history of the days of Abraham is as
legendary as the tales which make Brutus the ancestor of
Victoria and Japheth's son the first monarch of England.
Not one new-stone implement found in Britain can be proved
to be 1500 years old. Accordingto Mr. Fvans's own showing,
the new-stone era comes down to about A.p. 1100, not to say
A.p. 1824, and, in most cases, we are unable to say, ‘' with any
approach to certainty, whether a given object belongs to the
commencement, middle, or close of the polished-stone period
of Britain.” Will Mr. Evans inform us which are the excep-
tional cases; or, at least, have the kindness to furnish us
with one ?

We now proceed to some notice of the old-stone period.
including implements of the cave and of the river dnft, but
shall trouble the reader only with the latter, for, “as to the
date at which those cave deposits were formed, history and
tradition are silent; and, at present, even geology affords but
little aid in determining the question.” ** 8o far as we at
present know, not a single instrament from the river drift
has been sharpened by grinding or polishing.”

This palmolithic or old-stone era conducts us to a remote-
ness almoat inconceivable, extending beyond the supposed
glacial period. When that occurred oar authorities do not
explain with exactness or agreement. They . refer to the
eccentricity of the earth’s orbit, whick Sir John Lubbock
estimates might freeze the earth two hundred thousand years
ago, and Sir Charles Lyell eight hundred thousand. The
theory is not worth discussion.* Much weight is also
attached to the time assumed to have been occupied by the
rivers scooping out the valleys in the sides of which flints are
found. The valley through which the Somme runs is thought
to have been made by that river; the valley in which London
stands to have been produced in the same manner; and
the time requisite for making the Wealden valley has been
reckoned at four million years. Mr. Evans gives in his
adhesion to the opinion that on the further side of such vast
interval of time —whether measured, to use his own phrase, by

¢ Thae variations in that eccentricity, itself & very amall quantity represented
by s ratio of by, are so minute, and depend on 80 many perpetually varying
canses, that little, if any, reliance can be placed on calculations extending over
wuch periods as 8ir Charles Lyell and Sir John Labbouk introduce.
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““ many times 10,000 years,” or by millions, matters little for
the purpose of our Inquiry—human beings existed on the
earth and chipped flints. Whether they belonged to the
same race 88 we do, or whether there were any link of con-
nection between us and them, he doubts. We think he leans,
as well he may, to the conclusion that the cold killed all the
earlier men, and that we are a new race. In which case, we
suppose, he must in all consistency hold that the same
causes destroyed animated existence generally. This pro-
digious creed is now palmed on mankind by geologists, and
they deem him ignorant who objects to their headstrong
hypotheses. On what evidence do they rest ?

t the valleys of London and the Somme, and many
others, were produced in the manner described above, is a
sapposition ingeniously contended for by Mr. Evans, by others
rejected, and certainly not proved.* The traces of lake
dwellings about the Somme indicate the existenoe of a lake or
lakes in that distriet heretofore; and we are informed that
the water level in England was formerly a thousand feet
higher in relation to the land than now. And supposing it
were not 8o, where did the water creating the valley in which
London ptands come from ? It is needless further to discuss
that hypothesis—for sach it is, and therefore no firm founda-
tion for other hypotheses—till it has been proved that the
flints obtained from the gravels are manufactured. The dis-
tinction which Mr. Evans draws between the old and new-
stone flints is, that not a single implement from the river
drift has been sharpened by grinding or polishing. Among
the new-stone implements all degrees of perfection and imper-
fection are met with.

¢ Cissbury is without doubt a Saxon fortification, and this is proved
by some of our oldest historians, who say that after the battle fought
at Mercreadesburn, in the year 472, they founded this place for their
defence.”

A trench ten feet square, seven feet deep, was dug. It produced
remains of the horse, kid, &c., oyster, cockle and mussel shells, frag-
ments of baked pottery, some of which were rudely scored in a cross

® Mr. Alired Tylor, F.G.S., asserts ** that the surface of the chalk in the
vallsy of the Somme had assumed its present form prior to the deposition of
any of the gravel or losss now to be seen there ™' (p. 613). *¢ The sections which
I have given demonstrate that the gravels of St. Acheul are not fluviatile, and
were never formed in sa ancient river bed. "— Flin¢ Imploments. By N. Whitley.
and Co. This gentleman, who is one of the hono Secretaries of
the Boyal Institution of &lvﬂl. has surveyed the Somme district perhaps
more completely than any other Englishmsn. He gives four distinct reasons
for his opinion,
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peitern and marked with the impress of the fingers, and one piece
of red tile scored in parallel zigrag lines, of undoubted Roman
manufacture,”

¢ Cissbury has produced specimens of nearly every type known to
have beer found among flint implements from the drift and cave up to
the surface period.”

The reader then will bear in mind that the new-stone
implements comprise all classes : the old-stone implements,
according to our anthorities, are all of a rude kind, and
neither ground nor polished.

When M. Boucher de Perthes began his researches, the
men whose employment was digging gravel, had never sus-

cted that the flints which fell ont hud been wrought by

uman hand. Mr. Evans tells us that * ordinary labourers
require some instruction before they can be brought to recog-
nise even the best wrought forms of flint implements.”
Colonel Lane Fox mentions * the great difficulty which was
at first experienced in getting the workmen to mnotice the
artificially formed flints as they fell from the shovel” at
Cissbury, * notwithstanding that all of them had passed their
lives in digging in a chalk district.”* Does it seem more
likely that men of common sense should live and move all
their lives amidst manufactured articles withont suspecting
that they had beer wrought, or that learned men are the
dupes of their own credulity ? In case some of our readers
should not have the opportunity of looking at palmolithic
implements, we offer them a specimen on the opposite page.
These twelve flints were presented by Mr. Evans to the
Antiquarian Society of Cambridge, and they are no unfair
example of the kind of evidence on the ground of which we
are called upon to believe that man lived on this earth *“ many
times ten thousand years ” ago.

That the kind of flints dug from the gravels of the Somme
are such as have just been described, is on all hands
admitted. That flints unquestionably the work of man, and
obviously so o every beholder, are found in the bottom of the
valley, is well known. We believe there is a common opinion
that such indubitable pieces of human workmanship have
been found in the gravels far up the sides of the valley. We
Eave diligently inquired in various directions for a single
article of this kind found there, and in vain. We bhave been
either pointed to specimens taken from the peat or bottom of
the valley, or referred to s mass of rough flints, as proving,

* Arch. Vol XLIL pp. 55, 58.
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when together, what separately they were confessedly insuffi-
cient to prove. We are obliged, however, to admit one
exception, and it is & flint discovered by Messrs. Prestwich
and Evans in the year 1859, and to be again referred to
in the sequel.

In the theory we are discussing it is assumed that, for
an enormously long period, men had no weapons or tools
but of stone, and almost exclusively of flint, and never
advanced beyond the rudest shapes. €ommon sense revolts
against this notion.* In every age and country the tools in
use will present great variety of both laborious and hasty
construction. It is practice and patient toil that make
perfect. BSavages will spend ﬂy'ea.rs in perforating * cylinders
of rock crystal by twirling a flexible leaf-shoot of wild plan-
tain between the hands, and thas grinding the hole with the
aid of sand and water ;' and others will spend * a whole life
in making a stone tomahawk without entirely finishing it "
(p. 47). It is altogether incredible that men should live

ough ‘‘ many times t{en thousand years,” and make no
improvement in processes which are as surely improved by

tice as the manufactures of the present day. There
18 & man well known in England whose name is Edward
Simpson, but who has been alias  Fossil Willie,” ‘* Cockey
Bill,” ‘“Bones,” * Shirtless,” ‘‘ Snake Billy,” * The Old
Antiquarian,” and ‘‘Flint Jack.” Picking up some know-
ledge of foseils while a servant, he began to collect them
about Whitby, and sell them, earning a good living. A dealer
in curiosities showed him a flint arrow-head, and asked him
if he could make one like it. He took the hint, and became
the prince of fabricators of antiques, flints of every form,
celts, stone hammers, ancient pottery, inscribed stones,
fibuls, querns, armour, and every conceivable thing. His
productions have taken in the most learned, and are to be
found in the cabinets of collectors everywhere. He produeed
a stone with a cross on it, surrounded by the letters Imp.
Constant. Ebur., which was sent about to various antiquaries,
and, etrange to say, baffled their skill. He produced a
flint comb, and the savans could make nothing of it, unless

® At any given 'oddthehimdmm?ul' inal race the varieties of an
particular c.lz.‘l of ilg:llemntl actually in use, if fully collected and lrnngaJ,
will within certain limitsexhibit all the linke of connection between present and
past forma. This fundamental maxim is capable of clear demonstration in an:
wall assorted collection of early and savage implements, and embodies, {
believe, the pith and marrow of nearly all that can be extracted from the study
of pre-histono and comparative archeology.”—ArcA. Vol. XLIL.,, p. 70,
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that it might have been used for tattooing. Searborough,
Hull, Newark, Grantham, Stamford, Peterborough, were
enriched by his treasures. Finding out the metropolitan
market where his Jewish salesman traded, he proceeded to
London to do business on his own account. * Did you take
them in at the British Museum ? " ‘ Why, of course I did... .
They have lots of my things, and good things they are too.”
Leaving the curiosity shops of the great city well supplied,
Jack went northward again by Bedford and Northampton, at
which latter place he was very successful. Market Har-
borough proved a barren town to him, but at Leicester he
got to the Museum and succeeded. At Nottingham he found
two antiquaries, and duped them both. Durham and the
Lake district, York, Leeds, Manchester, Liverpool, the West
of England, Scotland, and Ireland—in which last-named
country he found an excellent market—heve been supplied
with his productions, which he sometimes adroitly mixed
with & few real fossils. The secret at length came out, and
Jack reached the climax of his fame. A meeting of the
Geological Association was held in London, at which it was
understood some curious discoveries would be made. The
place of meeting, except the seats reserved for digmitaries,
was fully occupied; when in walked a man in tattered
oclothes, boots heavy and dirty, his face like a gipsy’s, his hair
hanging in lank locks, a greasy hat in his hand, and a bundle
in a dingy red cotton handkerchief. Patting his hat on the
ground on one side, and his bundle on the other, he seated
himself amid the titter of the ladies on the reserved seats,
seemed quite at his ease, and then, approaching the table,
carefully inspected the curiosities exhibited on it. When
gome preliminary proceedings were over Jack, at a signal
given, producing from his bundle nodules of flint and a piece
of iron, astonished and greatly amnsed the spectators by the
gkill and speed with which he prepared any sort of flint
implements desired. He was the hero of the evening, and
left with his pocket well furnished with sixpences, the price
of his manafactures.* Mr. Evans imagines that men went on
chipping flints throughout unnumbered ages, without there
being one Flint Jack, or any advance on the very rude forms
of flint work. It is wonderful that intelligent men do not
perceive that the theory carries its own refutation. Can he
cite & eingle instance in which a savage tribe has gome on
even for centuries with no manifestations of skill beyond a

* Religuary, Vol. VIIL. p. 66,
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piece of barely chipped flint? We suspect he felt the diffi-
oulty, and, to shield himself, had recourse to the desperate
expediont of suggesting that possibly the men of the Pale-
olithic age were & different race from the present !

Another carious circumstance connected with these ancient
flint implements is their vast number. They have been found
by hundreds and thousands in various places. * The num-
ber almost exceeds belief.” * ¢‘‘They may be said to be
ubiquitous - (p. 251). Mr. Whitley informs us that half a
ton weight was collected in less than an hour, and that he
found whole strata of these ‘' flint implements.” The in-
ference seems to us perfectly clear. That savages should
trouble themselves to manufacture myriads of such flints,
and throw them away, is not likely. The bits of flint which
are found on the surface of the ground in every flinty region,
and which may be dug out of every gravel bed ; which the
workmen never suspected of being artificial till they were
set to look for them, and paid for finding them; are no
more artificial than the pebbles on the seashore. The paleo-
lithie, or old-stone age of men is a fiction.

The reader may inquire if there are not better and unques-
tionable specimens found in the valley of the Somme. Geo-
logists have certainly contrived to produce the impression
that there are ; and very few persons, probably, are aware of
the tenuity of the evidence they present. We have inquired
in various quarters for a flint certainly wrought, and found—
not at the bottom, but—in the gravel at any considerable
height on the slopes of that valley: and inquired in vain.
Let us, then, observe how our anthor supports this part of
his case. In 1859, when M. Boucher de Perthes had been
for many years paying the workmen for their discoveries, Mr.
Evans went to Abbeville and Amiens, in company with Mr.
Prestwich, not suspecting, apparently, that there was a Flint
Jack there, much less that there might be many such. The
two learned gentlemen obtained many apecimens from the work-
men, but searched the gravel in vain themselves. It was
understood that they were very desirous of seeing a specimen
in the gravel bed, and, as Flint Jack would say, ‘ of course”
one was soon found. The telegraph fetched the travellers
back when they had gone a few miles, and, to their exceeding
joy, they saw the flint in its matrix, photographed, and
extracted it. Less than Flint Jack’s shrewdness might have
enabled them to interpret this discovery, but their eyes were

* Areh. Vol. XXXVIIL p. 296,
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blinded. Daring the same year Sir Charles Lyell visited the
spot and obtained seventy flint tools, but did not find them,
and saw only one of them extracted. Bince 1860, Bir J.
Lubbock has been there several times, and examined all the
principal pits, without finding one perfect implement. To
sottle the doubts hanging about the worked flints of the
gravels of the Somme, a man accustomed to the use of the
iok-axe in gravels, not unacquainted with geology, and who
18 now Curator of the Woodwardian Museum, Cambridge,
was sent to explore them. He remained there eight days,
and counld not find a single implement, but was guided to the
sites of seven by workmen. On his return, he made no secret
of his belief that the French diggers knew well how to make
implements, and how to hide them in the gravel that the
learned antiquaries might find them. Bir Charles Lyell has
described their craftiness. ‘‘ Observations by Mr. Evans, and
others by Mr. Keeping, establish beyond a doubt the im-
rtant fact that some of the workmen were in the habit of
orging and burying flint tools. I feel no confidence that I
might not have been myself deceived had I been present in
April, when so many flint tools of ‘the new type’ were dug
out.” Such, then, being the workmen and their proceedings,
Mr. Evans eaw one flint, unmistakable in its workmanship,
in situ. That discovery turned scepticism into faith.* Writ-
ing more than twelve years afterwards, Mr. Evans still leans
for support on that one flint he was summoned by telegraph
to see in 1859. Take away that one flint, and Mr. E. would
lose the corner-stone of his case; for there has been no other
such discovery, unless, indeed, it be the skunll which the
workmen put in the gravel, and the news of the finding which
was exultingly proclaimed through Europe.

Much siress %as been laid on relics found beneath masses
of stalagmite. One sentence is sufficient in reply. * The
rate of deposit of stalagmitic matter varies so much with
different econditions that its thickness affords no true criterion
of the length of time during which it has accumulated.”—
P. 489.

Our author attached great importance years ago to the
time requisite for disgmsing a newly-fractured flint. It is
now known that the change in appearance is not elow, and
may be rapid; and Mr. E. writes cautiously. The reader
will notice the want of definiteness by the words we put in
italics. ‘‘The surface of a newly chipped flint can in almost

¢ Lyell, Ant. of Man, p. 102,
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all cases be at once recognised by its peculiar dull, lustreless
appearance, especially if it be black flint, such as is best
adapted for being chipped into form.” (P.575.)

Many traces of man have been discovered in England in
conjunction with remains of animals now no longer found
here, the remains of the mammoth being the most remark-
able of all. Answer. Teeth of mammoth, and fragments
of the horns of deer, and teeth of some ruminant—probably
deer also—and of a small horse, have been found at Shrab
Hill in the gravel. Can it be necessary to say that things
may be buried together which did not live together ? The
fragments of mammoth do not prove the deposit to have
been ancient; the remains of deer and horse do prove it
to have been recent. When a finely-shaped and brown stone
adze is said to come from drift belonging to the series of
glacial deposits, or the remains of sheep are found under-
neath the bones of elephants and other pleistocene mammals,
our authorities tell us that * there must have been some
misapprehension.” (Pp. 128, 441.)

We have wearied ourselves, perhaps our readers, and
hasten to the conclusion of the whole matter. The arguments
presented show, we venture to think, that the first of the eras
Mr. Evans assigns to man is wrongly assigned to him, and
that all pretence to prove his existence through, or in, the
remote time supposed, finds its very best support in that one
flint with which some Flint Jack cheated Messrs. Prestwich
and Evans. Respecting the new-stone era, we must once
more cite our author into court, and present to the reader
three of his sentences :—

““ We have, as yet, in this country no means at command for
assigning with certainty any of these roughly chipped forms® to an
antiquity more remote than that of the carefully finished celts, with
their edges sharpened hy grinding, though in all probability some of
them must date back to a very distant period.”—P. 77.

Respecting Denmark : —

¢ I do not remember to have seen any specimen, unless possibly a
mere flake or rough block, which, if placed before me without com-
ment, I should have taken to be palrolithic.”—P. §69.

* We assume that in the above sentence by ‘‘ these roughly chipred forms,"’
Mr. Evans means neolithic, but his words are ambiguous. [f he mean
palzolithic also, the words yield a far wider and more destructive inference
than we have drawn from them.
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‘We had expected to find & much stronger case than this
made out for the neolithic flints. From Mr. Evans's pre-
misses given above, it follows that there has not been found a
single neolithic implement in Britain, nor probably a single
neolithic implement in Denmark, which can be proved to he
a8 old as the Christian era. The dates of Chinese vanity, once
highly prized, are gome. The monstrous chronology of our
ﬁeologica.l antiquaries has come down, from the lofty confi-

ence of Lyell and Lubbock, to the tremulous hypothetics of
Mr. Evans. Its doom is first pity, then oblivion.
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Awr. IV.—Middlemarck, a Study of Provincial Life. By
Georee Ertor. In Four Volumes. William Blackwood
and Bons, Edinburgh and London. 1871—72.

It is pretty generally conceded, and has been for some years,
that the author of Adam Bede and Romola holds the highest
place among our living prose poets—among those who may
be fitly called the epoists of modern English life. When, on
one memorable ocoasion, the power of producing perfect
work in prose seemed insufficient to prevent the diversion of
George Eliot's invaluable didactic influence into the channel
of verse, we spared no pains* to dissect the result, and show
where and how, in our opinion, it fell shorl of the greatness
of her earlier efforts. Following ber artistic course from the
publication of Adam Bede to that of Feliz Holt the Radical,
we discerned a clear progression of masterly handling, in the
domain of prose fiction, such as pointed to a special faculty;
and our analysis of the artistio processes employed in' her
poetic venture, The Spanish Gypsy, demonstrated, or was
meant to demonstrate, that that work could not, in the nature
of things, be other than a failure, however noble in thought,
feeling, and doctrine. We expressed the view that it would
be no less than a national calamity if the author left her own
peculiar walk of art altogether, to continue producing such
works a8 The Spanish Gypsy; and in direct proportion to
that view are our feelings of gratulation and pleasure on the
issue of Middlemarch.

For over five years most of the lovers of George Eliot’s
booke—not few or lukewarm—were, to all intents and pur-
poses, quite deprived of the blended pleasure and edification
which aaose books afford; for though it may be true that her
intellect is fully represented in the poems published during
those five years, the artistic side of her writing, including the
profounder depths of her moral influence, had no adequate
representation whatever. The greatness of this privation
makes it all the more a matter on which to congratulate her
readers that Middlemarch is perhaps more of a masterpiece
than any work from the same hand except Romola. The pre-
lade to this new novel of English life is in itself a small, bat

® See London Quarterly Review for Ootober, 1868, article “ The Spanish
ypey."
na
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noble poem in prose; and, as it not only strikes the key-note
of the book, but also exhibits the easy mastery over thought,
feeling, and language that the artist has when she works in
prose, we can scarcely do better than extract it entire :—

“Who that cares much to know the history of man, and how that
mysterions mixture behaves under the varying experiments of Time,
bas not dwelt, at least briefly, on the life of Saint Theresa, has not
smiled with some gentleness at the thought of the little girl walking
forth one morning hand-in-hand with her still smaller brother, to go
and seek martyrdom in the country of the Moors? Out they toddled
from rogged Avila, wide-eyed and helpless-looking as two fawns, but
with distinctively human hearts, already beating to a national ides;
until domestio reality met them in the shape of uncles, and turned
them back from their great resolve. That child-pilgrimage waes a fit
beginning. Theresa’s passionate ideal nature demanded an epic life;
what were many-volumed romances of chivalry and the social con-
quests of a brilliant girl to her? Her flame quickly burned up that
light fuel, and, fed from within, soared after some illimitable satisfac-
tion, some object which would never justify weariness, which wounld
reconcile self-despair with the rapturous coneciousness of life beyond
self. She found her epos in the reform of a religious order.

“ That Spanish woman, who lived three hundred years ego, was
certainly not the last of her kind, Many Theresas have been born
who found for themselves no epic life wherein there was a constant
unfolding of far-resonant aotion ; perhape only a life of mistakes, the
offspring of a certain spiritual grandeur ill-matched with the meanness
of opportunity; perhaps e tragic failare which found no sacred poet
and sank unwept into oblivion. With dim lights and tangled circum-
stance they tried to shape their thought and deed in noble agreement;
but after all, to common eyes their struggles seemed mere inconsistency
and formlessness; for these later-born Theresas were helped by no
coberent eocial faith and order which could perform the function of
knowledge for the ardently willing soul. Their ardour alternated
between a vague ideal and the common yearning of womanheod; so
that the one was disapproved as extravagance and the other condemned
as a lapse.

“ Bome have felt that these blundering lives are due to the incon-
venient indefiniteness with which the Supreme Power has fashioned
the natures of women : if there were one-:level of feminine incompe-
tence as strict as the ability to count three and no more, the social lot
of woman might be treated with scientific certitnde. Meanwhile the
indefiniteness remains, and the limits of variation are really much wider
than any one would imagine from the sameness of woman’s caiffure
and the favourite love-stories in prose and verse. Here and there a
cygnet is reared uneasily among the ducklings in the brown pond, and
never finds the living stream in fellowship with its own oary-footed
kind. Here and there is born a Saint Theresa, foundress of nothing,
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whose loving heart-beats and sobs after an unattained goodness tremble
off and are dispersed among hindrances, instead of centering in some
long-recognisable deed.”

The reader has not far to seek for the Baint Theresa of
Middlemarch, who is found at once in Dorothea Brooke, a
young lady of great beauty, full of noble aspirations, holding
in Puritanic scorn most youthful frivolities, and even some-
what intolerant of the sound common-sense of her younger
sister, Celia. ' Eager to be of real service to her fellow-
beings, she receives coldly the andvances of an easy, open-
hearted baronet, Sir James Chettam, and leans favourably
towards & soitor of some fifty years, the Rev. Edward
Casaubon, whose life-long labours have secured him a high
local reputation for a work (still far from completion) meant
to demonstrate ‘that all the mythical systems, or erratic
mythical fragments in the world, were corruptions of a tra-
dition originally revealed.” An undertaking of such apparent
piety seems sublime to Dorothea, who accordingly, in the
secret tiring-room of her imagination, decorates a mean-
souled, jejune clergyman, of well-nigh thrice her years, with
many noble qualities that exist, not in him, but in herself ;
and in the work of aiding him in this seemingly great under-
taking, she at once discerns a sphere of operation for her
aspiring energy.

1t does not require much insight to perceive in this situa-
tion & capital error on the part of Dorothea, such as might
with equal probability enfold consequences of the deeply
tragic order, or mere inconveniences of a painfal but scarcely
tragic character: there is nothing impossible in such a girl
as this marrying a narrow-minded elderly man, and finding
herself not so far deceived in his character but that she can
live with him comfortably and faithfully: in this instance,
however, a subtle element of the artist's method comes into
play, so as to render such & possibility an absurd hypothesis
at the very outset. In life we look upon our neighbours, and
know their external appearance pretty well, guessing here and
there somewhat of their inner nature, and blundering only
too often in our conjectures as to the feelings of those with
whom we are most intimate. But this writer, to whom the
manifold aspects of the human soul lie as naked as a dissected
preparation to an anatomist, takes us with her behind the
multiform veil of .flesh, distance, and separation ; lets us see
through her eyes the minutest workings of the yearning heart,
the troubled spirit, the guilty conscience; and puts into our
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hands a legible seroll of destiny, where actual circumstance
would fling us an impenetrable hieroglyph or a Sphinx's
riddle. By aid of the analytic and descriptive side of the
artist’s method, we know that Dorothea’s marriage must be &
failare: the external disagreeableness of Mr. Casaubon,
apparent to almost ell the characters in the book except the
heroine, is laid before us faithfully, almost ruthlessly: from
the mouth of the observant Celia, with her common-sense,
we learn what moles he had on his face, in what bat-like
manner he blinked, and with what repulsive audibility he
took his soup ; and in his written offer of marriage, & most
pungent piece of satire, we are made to see in the clearness
of noonday the complete uncomfortableness to which the
spiritual exaltation of Dorothea renders her utterly blind.

e have no comfort whatever in the contemplation of her
immediate future on hearing of her engagement to this man;
and, indeed, so revolting to the ordinary heart is such a
saorifice, that one needs all one’s intelligence to glean a little
pleasure from the refined and noble motives that urge the
girl to this fatal act.

We are not among those who wounld complain of the artist's
taste or feeling in bringing such an unpleasant situation into
her scheme : we do not blind ourselves to the fact that, as in
life, so0 in the highest walks of fiction, these unpleasantnesses
occur more or less constantly. In treating of mere cobbler’s
work in literature it is fair for a critic to say that this or that
ga.tch i8 either bad in itself or inharmonious with some neigh-

our patch; but in dealing with a high and truly creative
literature, the critic’s first duty is that humility of attitude
8o largely lacking in our current press criticism, and which,
when found, is mainly traceabl